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6th of April follo'sving, looked very much older than sixteen; 
and the Jury found, upon reasonable evidence, that before the 
defendant took her avay, she had told him tliat she was eighteen, 
and that the defendant hona Jide believed that statement, and 
that such belief was reasonable. 

If the court should be of opinion that under these circum- 
stances a conviction was right, the defendant was to appear for 
Judgrhent at the next assizes for Surrey; otherwise, the convic- 
tion was to be quashed; see Reg. v. Robins, 0. K., 540, and 

Reg. v. Olifier, 10 Oox Or. 0., 402. 

April 25, the court (Cockburn, 0. J., Bramwell and Pollock, 
BB., Mellor and Brett, JJ.) reserved the case for the considera- 
tion of all the judges. 

May 29, the case was argued before Cockburn, 0. J., Kelly, C. 
B., Bramwell, Cleasby, Pollock and Amphlett, BB., Blackburn, 
Mellor, Lush, Brett, Grove, Quain, Denman, Archibald, Field 
and Bindley, JJ. 

Ko counsel appeared for the prisoner. 

Lilley, for the prosecution, cited Attorney General v. Lock- 
wood, 9 M. & W., 378; Reg. v. Marsh, 4 D. & B , 260; Reg. v. 
Hojphms, Car. & M., 254; Lee v. Simpson^ 3 0. B., 871; 16 L. 
J. (0. P.), 105; Reg. v. Robins, (1); Reg. v. Kipps, 4 Cox Or. 0., 
167; Reg. v. Olifier, (2); Reg. v. Mycock, 12 Oox Or. 0., 28; Reg. 
v. Booth, 12 Oox Or. 0., 231. 

Cockburn, 0. J., referred to Reg. v. Bibbert, Law Eep., 1 0. 
0., 184. 

Pollock, B., referred to Rese v. Lord Gray, 9 St. Tr., 127. 

June 26. The following judgments were delivered; 

Beett, j. In this case, the prisoner was indicted under 24 
and 25 Tick, ch. 100, see. 65, for that he did unlawfully take an 
unmarried girl, being under the age of sixteen years, out of the 
possession and against the will of her father, and, according to 
the statements of the case, we are to asshme that it Was proved 
on a trial that he did t&e an unmarried girl otat of the posses- 
sion and against the will of her father, and that when did so, 
the girl was under the age of sixteen years. , But the jury found, 
that the ^rl went with the prisoner wfllingly ; that she told the 
-priMner-' that’ ^e, wb;' eighteenyears.pf that he be^dved,; 
. that 'she wW-ei|hiden' yeais'''df -age^ and, ,'that he' had rpa^bpaW©; 
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ground for so believing. The question iSj whether upon such 
proof and such findings of the jury, the prisoner ought or ought 
not, in point of law, to be pronounced guilty of tlie offense with 
which he was charged. He, in fact, did each and every thing 
wdiich is enumerated in the statute as constituting the oifeiise to 
be punished, if wdiat he did was done unlawfully within the 
meaning of the statute. If what he did was unlawful within the 
meaning of the statute, it seems impossible to say that he ought 
not to be convicted. If what he did vras not unlawful within 
the meaning of the statute, it seems impossible to say that he 
ought to be convicted. The question, tlierefore, is, whether 
the findings of the jury, which are in favor of the prisoner, pre- 
vent what he is proved to have done, from being unlawful within 
the meaning of the statute. It cannot, as it seems to me, prop- 
erly be assumed that what he did was unlawful within the mean- 
ing of the statute, for that is the very question to be determined. 

Now, on the one side, it is said that the prisoner is proved to 
have done every particular thing which is enumerated in the 
act as constituting the offense to be punished, and that there is 
no legal justification for what he did, and, therefore, that it mast 
be held, as a matter of law, that what he did was unlawful with- 
in the meaning of the statute, and that the statute was therefore 
satisfied, and the crime completed. On the other side, it is ar- 
gued that if the facts had been as the prisoner believed them to 
be, and as by the findings of the jury he might reasouably be- 
lieve them to be, and was deceived into believing them to be, he 
would have been guilty of no criminal offense at all, and there- 
fore he had no criminal intent at all, and therefore what he did 
was not criminally unlawful within the meaning of the criminal 
statute undei* which he was indicted. 

It has been said that even if the facts had been , as the prisoner 
believed them to be, lie would, still have been doing a wrongful 
act. The first point, therefore, to be considered would seem to 
bo; what would have beein the legal position of t;he prisoner, i? 
the facts had been as he believed them to be; that is to say, what 
is the Jegal position of a man who Without force takes a girl 
rpbre than sixteen years of age, hut less than twenty-one yearsbf 
age,, out„ of the possession qf her &thei? and against his wiU? 
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daughter up to the age of sixteen. The statute, 12 Car. II, ch. 
24, seems to recognize the right of a father to such possession up 
to the age of twenty-one. Mr. Hargreave, in notes 12 and 15 to 
Co. Lit., 88 b, seems to deduce a right in the father to posses- 
sion up to the age of twenty-one from those two statutes, and 
that such right is to be called inlaw a right jure naturm. If the 
father’s right be infringed, he may apply for a habeas oorpus. 
When the child is produced in obedience to such writ, issued 
upon the application of a father, if the child be under twenty one, 
the general rule is, that, if the child be of an age to exercise a 
choice, the court leaves it to elect where it will go ; if it be not 
of that age, and a want of discretion would only expose it to 
dangers or seductions, the court must make an order for its be- 
ing placed in the proper custody, and that undoubtedly is the 
custody of the father:” Lord Denman, 0. J., in lieoe v. Glen- 
hill, 4 A. & E., 624; but if the child be a female under six- 
teen, the court will order it to be handed over to the father, in 
the absence of certain objections to his custody, even though the 
child object to return to the father. If the child be between six- 
teen and twenty- one, and refuse to return to the fathex’, thq court, 
even though the child be a female, gives to the child the election 
as to the custody in which it will be. Now, the cases which 
have been decided on this subject show that although the father 
is entitled to the custody of his children till they obtain the age 
of twenty-one, this court will not grant Sk habeas cot^us to hand a 
child wdnch is below that age over to its father, provided that it 
has attained an age of sufficient discretion to enable it to exer- 
cise a wise choice for its interest. The wdiole question is, w^hat 
is that age of discretion? We repudiate utterly, as most dan- 
gerous, the notion that any intellectual precocity in an individu- 
al female child can hasten the period which appears to have been 
Axed by statute for tlie arrival of the age of discretion; for that 
very precocity, if uncontrolled, might probably lead to her 
Separable injury. The legislature has giveu'us a guide, which 
. we majr safely follow, in pointing put sixteen as the age up to 
mdiich the, father^s right to the custody of his female ehild is to 
icohtiiliie; and short of which such a child has, no discretion to 
^li^nsent to leaving Mth.” Cocikhurn, 0. ip % Moms, 3 
0:. & 33? of her iather’^s 

.Without |^'i^ent:a'':dhugM^^ 
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and twenty-onej the father would seem to have no legal remedy 
for such taking. It may be that the father, if present at the 
taking, might resist such taking, by necessary force, so that to 
an action for assault by the man, he might plead a justification. 
But for a mere such taking without seduction, there is no action 
which the father could maintain. There never was a writ appli- 
cable to such a cause of action. The writ of “ ravislimeiit of 
ward was only to such as had the right to the marriage of the 
infant, and was therefore only applicable where the infant was 
an heir to property, whose marriage was therefore valuable to 
the guardian. ^QeEatcUff^s Case^ 3 Co. Eep., 37. No such ac- 
tion now exists, and if it did, it would not be applicable to any 
female child, at all events, not to any who was heir-apparent. 
Neither can a man who with her consent, and without force, 
takes a daughter who is more than sixteen years old but less than 
twenty* one, out of her father’s possession or custody, be indicted 
for such taking. There never has been such an indictment. 
The statute, 3 Hen. YII, eh. % was enacted against the taking 
any woman so against her will unlawfully, that is to say, maid, 
widow, or wife, that such taking, etc., be felony.” It was held 
in Lady Fullwoodh Case^ Cro. Car., 484, that the indictment 
must further charge that the defendant carried away the woman 
with intent to marry or defile her. Two things, therefore, were 
necessary, which are not applicable to the point now under dls^- 
cussion, namely, that the taking should be against the will of the 
person taken, and that there should be the intent to marry or de- 
file. The statute, 4 and 5 Phil. & Mary, ch, 8, deals with the 
taking out of or fi*om the possession, custody or government of 
the father, etc., any maid or woman child, unmarried, being un- 
der the age of sixteen years. For a mere unlawful taking, the 
punishment is imprisonment for two years. For a taking and 
marriage, flye years. And the girl, if she be more than twelve 
years old, and consents to the manage, forfeits her inheritance 
The statute, 9 Geo. IT, ch. 81, sec. 19, is enacted against the tak- 
ing of a woman aigainst her will with intent to marry or defile : 
her,, etc. , The same statute, sec; 20, is , as . to an unmarried girl 
being under, the age of sixteen yeara It follows from thli^ re- 
yieyr’ that if the facts had been as the prisoner, MCordiiig ^ thi^ 
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wWcli lias ever been a criminal offense in England ; he would 
have done no act in respect of which any civil action could have 
ever been maintained against him; he would have done no act 
for whicli, if done in the absence of the father, and done with the 
continuing consent of the girl the father could have had any le- 
gal remedy. 

We have then next to consider the terms of the statute, and 
what is the meaning in it of the word unlawfully.” “The 
usual system of framing criminal acts has been to specify each 
and every act intended to be subject to any punishment;” Crim- 
inal Law Consolidation Acts, by Greaves, Introduction, p. 
xxxvii; and then in some way to declare whether the offense 
is to be considered as a felony or as a misdemeanor, and then 
to enact the punishment. It seems obvious that it is the pro- 
hibited acts which constitute the offense, and that the phrase- 
ology which indicates the class of the offense does not alter or 
affect the facts, or the necessary proof of those facts, which con- 
stitute the offense. There are several usual forms of criminal 
enactment; “If any one shall with such or such intent do 
such and such acts, he shall be guilty of felony or misdemeanor, 
or as the case may he.” Whether the offense is declared to be 
a felony or a misdemeanor depends upon the view of the legisla- 
ture as to its heinousness. But the class in which it is placed 
does not alter the proof requisite to support a charge of being 
guilty of it. Under such a form of enactment, there must be 
proof that the acts were done, and done with the specified intent. 
Other forms are: “If any one shall feloniously do such and 
such acts, he shall be liable to penal servitude,” etc. ; or, “If 
any one shall unlawfully do such and such acts, he shall be liable 
to imprisonment,” etc. The first of these forms makes the of- 
fense a felony by the use of the word “feloniously; ” the second 
makes the offense a misdemeanor by the use of the word “un- 
lawfully.” The words are used to declare the class of the offense. 
But they denote also a part of that which constitutes the bffeiiee. 
They denote that which is equiyalent to, though not the same 
as, the specific intent; mentioned in the first form, tp which 
allusion has been made. Besides denoting the class of the 
offense, they denote that something more must be , proved than 
merely that the prisoner the prohibited ^cts. They do not 
necessarily shW that evidence heed, ;in the first testan^,; 
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given of more than that the prisoner did the prohibited acts ; 
Wt they do denote that the jury must fiiidj as a matter of ulti- 
mate proof, more than that the prisoner did the prohibited acts. 
What is it that the jurj^ must be satisfied is proved, beyond 
merely that the person did the prohibited acts? It is suggested 
that they must be satisfied that the prisoner did the acts with a 
criminal mind, that there was ^^rnens The true meaning 

of that phrase is to be discussed hereafter. If it be true that 
this must be proved, the only difiference between tlie second 
forms and the first form of enactment is, that in the first the in- 
tent is specified, but in the second it is left generally as a crimi- 
nal state of mind. As between the two second forms, the evidence, 
either direct or inferential, to prove the criminal state of mind, 
must he the same. The proof of the state of the mind is not al- 
tered or affected by the class in which the offense is placed. 

Another common form of enactment is, If any person know- 
ingly, wilfully and maliciously do such or such acts, he shall be 
guilty of felony,’’ or if any knowingly and wilfully do such or 
such acts, he shall be guilty of misdemeanor,” or “if any know- 
ingly, wilfully and feloniously do such or such acts, he shall be 
liable,” etc., or “ if any knowingly and unlawfully do such and 
such acts, he shall be liable,” etc. The same explanation is to 
be given of all these forms as between each other a-s before. 
They are mere differences in form. And though they be all, or 
though several of them be in one consolidating statute, they are 
not to be construed by contrast. “ If any question should arise in 
which any comparison may be instituted between different sec- 
tions of any one or several of these acts, it must be carefully 
borne in mind in what manner these acts were framed. ITone 
of them was rewidtten; on the contrary, each contains enact- 
ments taken from different acts passed at different times and 
with different views, and frequently varying from each other in 
phraseology; and, for the reasons stated in the introduction, 
these enactments for the most part stand in these acts with little 
or no variation in their phraseology, and consequently their dif- 
ferences in that respect will be found generally to remain in 
^hese acts; It follows, therefore, frqni hepfee^ that any argument 
as to a difference in the inteBtion of the tegisiature ’which may 
he dijawn fjt<m a differepee ip the terms, of one clause from those 
' 'ip '^titled '^ghf 
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sucR clauses, for that argument can onlj applj with force where 
an act is framed from beginning to end with one and the same 
view, and with the intention of making it thoroughly consistent 
throughout.’’ Greaves on Criminal Law Consolidation Acts, p. 
3. I have said that as between each otlier the same explanation 
is to be given of these latter forms of enactment as of the former 
mentioned in this judgment. But as between these latter and 
the former forms, there is the introduction in the latter of such 
words as knowingly,” wilfully,” maliciously.” Wil- 
fully ” is more generally applied when the prohibited acts are in 
their natural consequences not necessarily or very probably nox- 
ious to the public interest, or to individuals, so that an evil mind 
is not the natural inference or consequence to be drawn from the 
doing of the acts. The presence of the word requires somewhat 
more evidence on the part of the prosecution to make out a 
prima facie case, than evidence that the prisoner did the pro- 
hibited acts. So as to the word ‘^maliciously,” it is usual 
where the prohibited acts may or may not be such as in them- 
selves import prima facie a malicious mind. In the same way 
the word ‘‘ knowingly ” is used, where the noxious character of 
the prohibited acts depends upon knowledge in the prisoner of 
their noxious effect, other than the naere knowledge that he is 
doing the acts. The presence of the word calls for more evi- 
dence on the part of the prosecution. But the absence of the 
word does not prevent the prisoner from proving to the satisfac- 
tion of the jury, that the mens rea^ to be prirm f(x^cie inferred 
from his doing the prohibited acts, did not in fact exist* In 
Bex Mar$h, 2 B. & 0*, TIT, the measure of the effect of the 
presence in the enactment of the word “knowingly” is ex- 
plained. The information and conviction were against a carrier 
for having game in his possession contrary to the statute, 5 
Anne, ch. 14, which declares “that any carrier having game in 
his possession is guilty of an offense, unless it be sent by a qual- 
ified persom^^ The only evidence given was, that the defendant 
wias a carrier, and that he had game iii his wagon on the road. 
It was objected that there was no evidence that the defendant 
hue# of i^e presence of the game,^ or that the person who .sent it 
^as not a qualified person. The judges held that there was sttffl- 
cient not rebutted by the 

defendant by ,KQof; 0 |i' o:^ .the 'igi^ora^cean^' 
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gested on bis behalf. The judgments clearly import, that if the 
defendant could have satisfied the jury of his ignorance, it would 
have been a defense, though the word “knowingly was not in 
the statute. In other words, that its presence or absence in the 
statute only alters the burden of proof. “ Then, as to knowledge, 
the clause itself says nothing about it. If that had been intro- 
duced, evidence to establish knowledge must have been given on 
the part of the prosecutor; but under this enactment the party 
charged must show a degree of ignorance sufficient to excuse 
him. Here there was prima fade evidence that the game was 
in his possession as carrier. Then it lay on the defendant to re- 
but that evidence: Bagley, J. “The game was found in his 
wagon employed in the course of his business as a carrier. That 
raises b, - pre&mnption prwia facie thsit he knew it, and that is not 
rebutted by the evidence given on the part of the defendant: ’’ 
Littledale, J, 

From these considerations of the forms of criminal enactments, 
it would seem that the ultimate proof necessary to authorize a 
conviction is not altered by the presence or absence of the word 
knowingly, though by its presence or absence the burden of proof 
is altered; and it would seem that there must be proof to satisfy 
a jury ultimately that there was a criminal mind, or mem rea^ in 
every offense really charged as a crime. In some enactments, or 
common law maxims of crime, and therefore in the indictments 
charging the committal of those crimes, the name of the crime 
imports that a mem tea must be proved, as in murder, burglary, 
etc. In some the mem rea is contained in the specific enact- 
ments as to the intent which is made a part of the crime. In 
some the word “ feloniously is used, and in such cases it has 


never been doubted but that a felonious mind must ultimately 
be found by the Jury. In enactments in a similar form, but in 
which the, prohibited acts are to be classed as a misdemeanor, the 


wbrd unlawfully is used instead of the word “ feloniously.” 
What reason is there why, in like manner, a criminal mind, or 
[ must not ultimately be found by the jury in order to 

justify a conyiction,, the dsitinction always ; being observed, that 
, in some; ca^es the. prop! ef the comtnittal, of the acts 
' by reason of , their 0 by rea^on of fbt , 

> impor| thg,pr^^ of 
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evideiiee^ so tluit ifj in tlie end, ilie jury are satisfied that there 
■\vas no criminal nunJ, or mens reo.^ there cannot he a conviction 
in England fur that wluch is by the law considered to be a crime. 

Tiiere are enactments which by their form seem to constitute 
the proliibitecl acts into crime, and yet by virtue of which enact- 
ments the (leieridants cliarged with the committal of the prohib- 
ited acts have been convicted in the absence of the knowdedge or 
iiitoiitiori supposed necessary to constitute a mem reci. Such are 
the cases of trespass iii pursuit of game, or of piracy of literary 
or dramatic ^vorks, or of the statutes passed to protect the rev- 
enue. But the decisions have been based upon the judicial 
declaration that the enactments do not constitute the prohibited 
acts into crime or oflenses against the crowm, but only prohibit 
them for the purpose of protecting the individual interest of in- 
dividual persons, or of the revenue. Thus, in Lee v. Simpson^ 
S C. B., S71 ; 15 L. J. (C. P.), 105, in an action for penalties for 
the representation of a dramatic piece, it w^as held that it was 
not necessary to show that the defendant knowingly invaded the 
plaintifi‘’s right. But the reason of the decision given by "Wilde, 
C. J., 3 C. B., at p. SS3 is: ^‘The object of the legislature was to 
protect authors against the piratical invasion of their rights. In 
the sense of having committed an offense against the act, of hav- 
ing done a thing that is prohibited, the defendant is an offender. 
But the plaintifPs rights do not depend upon the innocence or 
guilt of the defendant.” So the decision in Morden v. Porter^ 
7 0. B. (K. S.), 641; 29 L. J. (M. 0.), 218, seems to be made to 
turn upon the view that the statute was passed in order to pro- 
tect the individual property of the landlord in game reserved to 
him by his lease against that which is made a statutory trespass 
against Mm, although his land is in the occupation of his tenant. 
There are other cases in which the ground of decision is that 
specific evidence of knowledge or intention need not be given, 
because the nature of tlie prohibited acts is such that, if done, 
they must draw witli them the inference that they were done 
with the criminal mind or intent, which is a part of every crime. 
Such is the case of the possession and distribution of obscene 
hooks. If a . map possesses them, and distributes them, it is a 
necessary inference that he must have intended that their first 
efffect must be that w|;iiieh is prohibited by statute, apd that ha , 
cannot protect himselC /by.shof^ng, tbat.’bis’ ulitimate .object 'or';: 
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secondary intent was not immoral. Beg, v, Michlm^ Law Eep., 
3 Q. B., 360. Tills and similar decisions go rather to show wiiat 
is mens rea^ than to show whether there can or cannot he con- 
viction for crime proper, without mens Tea, 

As to the last question, it has become very necessary to ex- 
amine the authorities. In Blactstone’s Commentaries by Stephen, 
2d ed., vol. lY, book 6, Of Crimes, p. 98. And as a vicious will 
without a vicious act is no civil crime, so, on the other hand, an 
unwarrantable act without a vicious will is no crime at all, so 
that, to constitute a crime against human laws, there must be 
first a vicious will, and secondly an unlawful act consequent up- 
on such vicious will. Now there are three cases in which the 
wdll does not jdin with the act: 1. Where there is a defect of un- 
derstanding, etc. 2. Where there is understanding and will suf- 
ficient residing in the party, but not called forth and exerted at 
the time of the action done, which is the case of all offenses com- 
mitted by cbance or ignorance. Here the will sits neuter, andl 
neither concurs with the act nor disagrees to it.’’ And at p, 
105; ^‘Ignorance or mistake is another defect of will, when a 
man, intending to do a lawful act, does that which is unlawful; 
for here the deed and the will acting separately, there is not that 
conjunction between them w^hich is necessary to form a crimi- 
nal act. But this must be an ignorance or mistake in fact, and 
not an error in point of law. As if a man, intending to kill a 
thief or housebreaker in his own house, by mistake, kills one of 
his family, this is no criminal action, but if a man thinks he 
has a right to kill a person excommunicated or outlawed where- 
ever he meets him, and does so, tliis is wilful murder.” In Bowh 
er V, Padget^ 7 T. E., 509, the jury found that they thought the 
intent of the plaintiff in going to London was laudable; that he 
had no intent to defraud or delay his creditors, hut that delay 
did actually happen to some creditors. Lord Eenyoh , said, 
Bankruptcy is considered as a crime, and the bankrupt in the 
old laws is called an offender; but it is a principle of natural 
tice and of our laws that non Tmm fp^city nisi mem sit 

The Intent and the act nxust both concur to constitute the crime.” 
And again: I would adopt ahy cpnstruetipn pf the statute that 
/ the words in order to avoid Wch mbnstrow ponse- 

/■' ^uenees,;i^>; 


WQuld'';|^pifestlyj^,enshe\;f^^^ , 

■' ' '■ 
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Ill Rearm v. Oarton^ 2 E. & E.j 16, 28, L. J. (M. 0.), 216, the 
respondents were charged upon an information, for having sent 
oil of vitriol by the Great Western Eailway, without marking or 
stating the nature of the goods. By 20 and 21, Yict., ch. 43, sec. 
168, every person who shall send or cause to be sent by the 
said railway, any oil of vitriol, shall distinctly mark or state the 
nature of such goods, etc., on pain of forfeiting, etc.” By see. 
206, such penalty is recoverable in a summary way before justices, 
with power to imprison, etc. The respondent had in fact sent 
oil of vitriol unmarked, but the justices found that there was no 
guilty knowledge, but, on the contrary, the respondents acted 
under the full belief that the goods were correctly described, and 
had previously used all proper diligence to inform themselves of 
the fact. They refused to convict. It must be observed that in 
that case, as in the present, the respondents did in fact the pro- 
hibited acts, and that in that case, as in this, it was found, as the 
ultimate proof, that they were deceived into the belief of a dif- 
ferent and non- criminal state of facts, and had used all proper 
diligence. The case is stronger, perhaps, than the present, by 
reason of the word unlawfully ” being absent from that stat- 
ute. The court upheld the decision of the magistrates, holding 
that the statute made the doing of the prohibited acts a crime, 
and therefore that there must be a criminal mind, which there 
was not. As to the latter reason, I think the justices were per- 
fectfully right; aetm non Tevmfacit^ nid mens sit rea. The act 
with which the respondents were charged is an offense created by 
statute, and for which the person committing it is liable to a 
penalty or to imprisonment; not only was there no proof of 
guilty knowledge on the part of the respondents, but the pre- 
sumption of a guilty knowledge on their part, if any could be 
raised, was rebutted by the proof that a fraud had been practised 
on them. I am inclined to think they were civilly liable.” Lord 
Campbell, 0. J. “ I was inclined to think at first, that the pro- 
vision was merely protective; but if it created a criminal of- 
fense, which I am not prepared to deny, then the mere sending 
by the respondents, without a guilty knowledge on their par% 
would not render them criminally liable, although, as they took 
Hieholas’s, wo;rd for the contents of the- parcel,, they would he 
civilly liable.” .ErlCs-L' 

In '4: 8% 82, L, 
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tlie information was under 21 and 25, Yict., cli. 96, sec. 23. Who- 
soever shall unlawfully and wilfully kill, etc., any pigeon, ete.^^ 
The appellant shot pigeons on his farm belonging to a neighbor. 
The justices convicted, on the ground that the appellant was not 
justified by law in killing the pigeons, and, therefore, that the 
killing was nnlawfiiL In other words they held that the only 
meaning of unlawfully ” in the statute was “ without legal jus- 
tification.’^ The court set aside the conviction. I think that 
the statute was not intended to apply to a case in which there 
was no guilty mind, and where the act was done by a person un- 
der the honest belief that he was exercising a right.’’ Mellor J. 

In Buchnaster v. Jteyiiolds^ 13 0. B. (N. S.), G2, an informa- 
tion was laid for unlawfully, by a certain contrivance, attempt- 
ing to obstruct or prevent the purposes of an election at a vestry. 
The evidence was that that defendant did obstruct the election 
because he forced himself and others into the room before eight 
o’clock, believing that eight o’clock was passed. The question 
asked was, whether an intentional obstruction by actual violence 
is an offense, etc. This question the court answered in the 
affirmative, so that there, as here, the defendant had done the 
prohibited acts. But Erie, J., continued: “ I accompany this 
statement (i. e., the answer to the question) by a statement that 
upon the facts set forth I am unable to see that the magistrate 
has come to a wrong conclusion. A man cannot be said to be 
guilty of a deficit, unless to some extent his mind goes with the 
act. ' Here it seems that the respondent acted in the belief that 
he had a right to enter the room, and that he had no intention 
to do a wrongful act.” 

In Beg, Mihhert^ Law Rep., 1 0. 0., 184, the prisoner was 
indicted under the section now in question. The girl, who lived 
with her father and mother, left her home in company with 
another girl to go to a Sunday school. The prisoner met liie two 
. girls ,aud induced them to go. to Manchester. At Mainohester he 
took the. girl to a public house and there deduced the girl in 
question, wdio was under sixteen. The prisoner made no inquiry 
and, did not Imow^ who thb girl .was, or whether she had afather or 
'mother liying or not, but he had no reason to, and did not baliavq 
that shp wa§ 4 girl of The jury found the prisoner 

guilty, ‘eftd'‘'Liish,, JT., reserved Jhe/Case Tn'^ihejOburt-pf 
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Lr.’.!!. JJ., quashed the conviction. Bovill, 0. J.: “In the 
p'.x-^ent case there is no statement of any finding of fact that the 
prisoner knew, or had reason to believe, that the girl was under 
the lawful care or charge of her father or mother, or any other 
person. In the absence of any finding of fact on this point, the 
conviction cannot be supported.” This case was founded on 
jRey. 'V. Green, 3 P. & P., 274, before Martin. B. The girl was 
under fourteen, and lived with her fathei*, a fisherman, at South- 
end. The prisoners s.aw her in the street, by herself, and induced 
her to go with them. They took her to a lonely house, and 
there Green had criminal intercourse with her. Martin, B., di- 
rected an acquittal: “There must,” he said, “be a taking out of 
the possession of the father. Here the prisoners picked up the 
girl in the street, and for anything that appeared, they might 
not have known that the girl had a father. The girl was not 
taken out of the possession of any one. The prisoners, no doubt, 
had done a very immoral act, but the question was, whether they 
had committed an illegal act. The criminal law ought not to be 
strained to meet a case which did not come within it. The act 
of the prisoners was scandalous, but it was not any legal offense.” 
In each of these cases the girl was surely in the legal possession 
of her father. The fact of her being in the street at the time 
could not possibly prevent her from being in the legal possession 
of her father. Everything, therefore, prohibited, was done by 
the prisoner in fact. But in each ease the ignorance of facts was 
held to prevent the case from being the crime to be punished. 

In Beg. v. Tinekhr, 1 F. & F., 613, in a case under this sec- 
tion, Ooekbum, 0. J., charged the jury thus: “It was clear the 
prisoner had no right to act as he had done in taking the child 
out of Mrs. Barnes’ custody. But inasmuch as no improper 
motive was suggested on the part of the prosecution, it might 
very well be concluded that the prisoner wished the child to live 
with him, and that he meant to discharge the promise which he 
alleged he had made to her father, and that he did not suppose 
he ^ breaking the laws when he took , the child away. This 
being a criminal prosecution, if the jury should take this view 
of the cage, and be of opinion that the pHsoner hofiestly he- 
Ueved that he had a right to the cpstody of the child, then, al- 
thptt^ the plainer was not legally justified, he would he enti- 
tied to an; acquittal” Tbnjaiy, found the prisoner not guilty,: , . 
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In Meg, v. Sleep^ 8 Oox Or. 0., 472* the prisoner had posses- 
sion of government stores, some of which were marked with the 
broad arrow. The jury, in answer to a question whether the 
prisoner knew that the copper, or any part of it, was marked, 
answered, “ We have not sufficient evidence before us to show 
that he knew it.’’ 

The Court of Criminal Appeal held that the prisoner could 
not be convicted. Cockburn, C. J.: Aotiis non Teuin facit^ 
nisi mens sit Tea is the foundation of all criminal procedure. 
The ordinary principle that there must be a guilty mind to con- 
stitute a guilty act applies to this case, and must be imported 
into this statute, as it was held in Reg, v, Oolien^ 8 Oox Or. 0., 
41; where this conclusion of the law was stated by Hill, J., 
with his usual clearness and power. It is true that the statute 
says nothing about knowledge, but this must be imported into 
the statute,” Pollock, 0. B., Martin, B., Orom|)ton and Willes, 
JJ., agreed. 

In the case of Reg, v. RoimSy 0. & K., 456, and Reg, v. Oliji- 
er^ 10 Oox Or. C., 402, there was hardly such evidence as was 
given in this case, as to the prisoner being deceived as to the age 
of the girl, and having reasonable ground to believe the decep- 
tion, and there certainly were no findings by the jury equivalent 
to the findings in this case. 

In Reg. v, Forbes and Webb^ 10 Cox. Or. 0., 362, although the 
polioeman was in plain clothes, the prisoner had strong ground 
to suspect, if not to believe, that he was a policeman, for the case 
states that they repeatedly called out to rescue the boy and pitch 
into the constable. 

, Upon all the cases, I think it is proved that there can be no 
conviction for crime in England in the absence of a criminal 
mind, or mens r$a- 

Then comes the question, what is the true meaning of the 
phrase? I do not doubt that it exists where the prisoner. know- 
ingly, does acts which would constitute ,a crime if the iresult were 
as he anticipated, but m which the result naay not imjirobably 
end. by bringing the offense within a more sertous class of crinie* 
4^s if aman strikes with a dangerous weapon, with ihtent to do 
grievous .bodily^ and kijls, the result makes the crime 
' aintttder.; , the risk, So^ it ^ 

Vhat .lyutb, 
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to facts — as if a prisoner were to abduct a girl under sixteen 
witlioiit caring to consider wlietlier she was in truth under six- 
teen, he runs the risk; so, if he, without abduction, defiles a girl 
who is in fact under ten j^ears old, with a belief that she is be- 
tween ten and twelve. If the facts were as he believed, he would 
be committing the lesser crime. Then he runs the risk of his 
crime resulting in the greater crime. It is clear that ignorance 
of the law does not excuse. It seems to me to follow that the 
maxim as to mem Tea applies whenever the facts which are pres- 
ent to the prisoner’s mind, and which he has reasonable ground 
to believe, and does believe to be the facts, would, if true, make 
his acts no criminal ofiense at all. 

It may be true to say that the meaning of the word unlaw- 
fully ” is, that the prohibited acts be done without justification 
or excuse. I, of course, agree that if there be a legal justifica- 
tion there can be no crime; but I come to the conclusion that a 
mistake of facts, on reasonable grounds, to the extent that if the 
facts were as believed, the acts of the prisoner would make him 
guilty of no criminal offense at all, is an excuse, and that suck 
excuse is implied in every criminal charge and every criminal 
enactment in England. I agree with Lord Kenyon that such 
is our law,” and with Gockbimi, 0. JT., that such is the founda- 
of all criminal procedure.” 

The following judgment (in which Oockburn, 0. J., Mellor, 
Lush, Quain, Denman, Archibald, Field and Lindley, JJ., and 
Pollock, B. concurred) was delivered by 

BLAOKBUBisr, J. In this case we must take it as found by the 
jury, that the prisoner took an unmarried girl out the posses- 
sion and against the will of her father, and that the girl was in 
fact under the age of sixteen, but tliat the prisoner, T>ona 
and on reasonable grounds, believed that she was above , sixteen, 
vix., eighteen years old. Ko question arises as to What consti- 
tutes a taking out of the possession of her father, nor as to what 
circumstances might justify such taking as not heing unle^wM, 
hor as to how far in honest though mistaken belief that buch 
eireumstances as would justify the taking existed, anight form 
ith excuse,’ for, 'U's thens^eis' re^rye<|,we' ihuSt take 'it, ^"proved, ' 
ihafc^ the’ girl wa# :tn;.the^';pq^se^sicm , bi her ' father, 'he 
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took lier, knowing that he trespassed on the father’s rights, and 
had 110 color of excuse for so doing. 

The question, therefore, is reduced to this, whether the words 
in 24 and 25 Viet., ch. 100, sec. 55, that whosoever shall take any 
unmarried girl, being under the age of sixteen, out of the pos- 
session of her father,’’ are to be read as if they were, '-being un- 
der the age of sixteen, and he knowing that she was under that 
age.” 'No such words are contained in the statute, nor is there 
the word ‘^maliciously,” “knowingly,” or any other word used 
tliat can he said to involve a similar meaning. 

The argument in favor of the prisoner must therefore entirely 
proceed on the ground that, in general, a guilty mind is an 
essential ingredient in a crime, and that where a statute creates 
a crime, the intention of the legislature should be presumed to 
be to include “ knowingly ” in the definition of the crime, and 
the statute should be read as if that word were inserted, unless 
the contrary intention appears. We need not inquire at present 
whether the canon of construction goes quite so far as above 
stated, for we are of opinion that the intention of the legislature 
sufficiently appears to have been to punish the abduction, unless 
the girl, in fact, was of such an age as to make her consent an 
excuse, irrespective of whether he knew her to be too young to 
give an effectual consent, and to fix that age at sixteen. The 
section in question is one of a series of enactments, beginning 
with sec. 48 and ending with sec. 55, forming a code for the pro- 
tection of women and the guardians of young women. These 
enactments are taken, with scarcely any alteration, from the re- 
pealed statute, 9 G-eo. IV, ch. 31, which had collected them into 
a code from, a variety of old statutes, all repealed by it 

Sec, 50 enacts, that whosoever shall “ unlawfully and carnally 
knolv and abuse any girl under the age of ten years ” shall be 
guilty of felony, , See, 51, whoever shall “ unlawfully and car- 
nally know tod abuse any girl being above the age of ten years 
and under the age of twelve years ” shall be guilty of a misde- 
meapo^^.’, : 

It seems impossible to suppose that the inttotion of the legis- 
lature in those twd sections eculd have been to mate the crime 
/idepepd prisoner of the girl 'S totual 

V ?^pnstrqus;-:;resnlt 
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oldj but wliom lie on reasonable grounds believed to be a little 
more than ten, was to escape altogether. He could not, in that 
view of the statute, be convicted of the felonv, for lie did not 
know her to be under ten. He could not be convicted of the 
misdemeanor, because she was in fact not above the age of ten. 
It seems to us that the intention of the legislature was to punish 
those who had connection with young girls, though with their 
consent, unless the girl %vas in fact old enough to give a valid 
consent. The man wdio has connection wdtli a child, relying on 
her consent, does it at his peril, if she is below the statutable age. 

The 55th section, on which the present case arises, uses pre- 
cisely the same w’ords as those in sections 50 and 51, and must 
he construed in the same w^ay, and, if w’e refer to the repealed 
statute 4 and 5 Phil, and Mary, ch. 8, from the 3d section of 
w^hich the words in the section in question are taken, with very 
little alteration, it strengthens the inference that such was the 
intention of the legislature. 

The preamble states, as the mischief aimed at, that female 
children, heiresses, and others having expectations, were, un- 
awares of their friends, brought to contract marriages of dis- 
paragement, to the great heaviness of their friends,’^ and then 
to remedy this, enacts by the 1st section, that it shall not be 
lawful for anyone to take an unmarried girl, being under six- 
teen, out of the custody of the father, or the person to whom he, 
either by will or by act in his lifetime, gives the custody, unless 
it be lonajide done by or for the master or mistress of such 
child, or the guardian in chivalry, or in socage of such child. 
This recognizes a legal right to the possession of the child, de- 
pending on the real age of the child, and not what appears. 
And the object of the legislature being, as it appears by the pre- 
amble it was, to protect this legal right to the possession, would 
be baffled, if it was an excuse that the person guilty of the tak- 
ing thought the child above sixteen. The words unlawfully 
take/’ as used in the 3d section of 4 and 5 Phil and Mary, 
eh. 8, means without the authority of the master or mistress, or 
guardian, mentioned in the immediately preceding sectiom 

There is not much authority on the subject, hut it is all in 
frivor of this view. ; 1 0. & K., 456, Ateherly, 

Sergt.^ then acting as judge of assizes, so ruled, apparently/ 
(though the report leaves it a little amhigrioxis),,wHth the apv 
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proral of Tiiidal, 0. J. In Reg, v, Olijier, 10 Cox Cr. 0., 40S, 
Braiuwell, B., so ruled at tlie Old Bailey, apparently arriving at 
tlie conclusion independently of Reg, Rolim, 1 C. & K.^4:56, 
In Reg, v. 2fycocJL^ 12 Cox Cr. C., 2S, "Willes, J., without having 
the case of Reg, v, OVjier, 10 Cox Cr. 0., 102, brought to liis 
notice, acted on the case of Reg, t\ Eoohis^ 1 0. &, K., 
saying that a person who took a young woman from the custody 
of her father must take the consequences if she proved under 
age. And Quain, J., followed this decision in Reg, v. Booths 
12 Cox Cr. C., 231. 

We think those rulings were right, and, consequently, that the 
conviction in the present case should stand. 

The following judgment (in which Kelly, 0. B., Oleasby, Pol- 
lock, and Amphlett, BB., and Grove, Quain and Deilman, JJ., 
concurred) was delivered by 

Bramwell, B. The question in this case depends on the con- 
struction of the statute under which the prisoner is indicted. 
That enacts that “whoever shall unlawfully take any unmanned 
girl under the age of sixteen out of the possession and against 
the will of her father, or mother, or any other person having the 
lawful care or charge of her, shall be guilty of a misdemeanor/^ 
Now the word “ unlawfully means “ not lawfully,” otherwise 
than lat^^fully,” “without lawful cause,” such as would exist, 
for instance, on a taking by a police officer on a charge of felony 
or a taking by a father of his child from his school. The statute 
therefore, may be read thus: “Whoever shall take, etc., without 
lawful cause.” Kow the prisoner had no such cause, and, con- 
sequently, except in so far as it helps the construction of the 
statute, the word “unlawfully” may in the present case be left 
out, and then the question is, has the prisoner taken an unmar- 
ried girl under the age of sixteen, out of the possession of aiid 
a^insfc the will; of her father? In fact, he has; but it is saidj not 
within the meaning of the statute, and that that must be read as 
though the word “ knowingly,” or some equivalent word was in, 
axid the reason given is, that as a rule the mem is necessary 
to maie ai^iy act a crime of offense, and that if the facts’ hecesr 
sary, to eonstitute'a^ oSense are not known to the alleged offfen- 
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only did not do tlie act knowingly, but knew, as lie would have 
said, or believed, that the fact was otherwise than such as would 
have made his act a crime; that here the prisoner did not say 
to himself, do not know how the fact is, whether she is under 

sixteen or not, and will take the chance,” but acted on the 
reasonable belief that she was over sixteen, and that though if he 
had done what he did, knowing or believing neither way, but 
hazarding it, there would be a mens Tea; there is not one when 
as he believes, he knows that she is over sixteen* 

It is impossible to suppose that, to bring the case within the 
statute, a person taking a girl out of her father’s possession 
against his will is guilty of no ofiense unless he, the taker, 
knows she is under sixteen; that he would not be guilty if the 
jury were of opinion he knew neither one way nor the other. 
Let it be, then, that the question is, whether he is guilty where 
he knows, as he thinks, that she is over sixteen. This intro- 
duces the necessity for reading the statute with some strange 
words introduced; as thus: “Whosoever shall take any un- 
married girl, being under tbe age of sixteen, and not believing 
her to be over the age of sixteen, out of the possession,” etc. 
Those words are not there, and the question is, whether we 
are bound to construe the statute as though they were, on ac- 
count of the rule that the Trims Tea is necessary to make an act 
a crime. I am of opinion that we are not, nor as though the 
word “knowingly” was there, and for the following reasons: 
The act forbidden is wrong in itself if without lawful cause; I 
do not say illegal, but wi'ong. I have not lost sight of this, tliat 
though the statute probably pxdncipally aims ^ seduction for 
carnal purposes, the taking may be by a female with a good mo- 
tive. Nevertheless, though there may be such cases which are 
not immoral in one sense, I say that the act forbidden is wi*ong. 

^ Let us remember what is the case supposed by the statute. 
It supposes that there is a girl — it does not say a woman, but a 
giri — sometbing between a child and a woman; it supposes she 
is in the po^sessim of her father or mpther, or other person hav* 
ing lawful care or charge of her; and it supposes there is a tak^ 
ing^ and that that taking is against the will of the person in 
whose possession she is. It is, then, a tdkmg of a girl^ in the 
possmian of ^om^ mf;agamstMs ,, I say th^it done withf 
out lawful 'cau^e is’-wropg^^andv^that legislature' ‘‘meant,; it , 
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sliould be at the risk of the taker whether or no she was under 
sixteen. I do not say that taking a woman of fifty from her 
brother’s, or even father’s house, is wrong. She is at an age 
wdien she has a right to choose for herself; she is not a gLd^ nor 
of such tender age that she can be said to be in possession of 
or under the care or charge of any one. I am asked where I 
draw the line; I answer, at when the female is no longer a girl 
in any one’s loossession. 

But what the statute contemplates, and what I say is wrong, 
is the taking of a female of such tender years that she is prop- 
erly called a gir\ can be said to be in another’s possession and 
in that other’s care or charge, Ko argument is necessary to 
prove this; it is enough to state the case. The legislature has 
enacted that if any one does this wrong act, he does it at the 
risk of her turning out to he under sixteen. This opinion gives 
full scope to the doctrine of the mens rea. If the taker believed 
he had the father's consent, though wrongly, he would have no 
mens rea; so if he did not know she was in anyone’s possession, 
nor in the care or charge of anyone. In those cases he would 
not know he was doing the act forbidden by the statute, an act 
which, if he knew she was in possession and in care or charge of 
anyone, he would know w^as a crime or not, according as she was 
under sixteen or not. He would not know he was doing an act 
wrong in itself, whatever was his intention, if done without law- 
ful cause. 

In addition to these considerations, one may add that the 
statute does use the word unlawfully,” and does not use the 
words knowingly ” or “ not believing to the contrary.” If the 
question was, whether his act was unlawful, there would he no 
difficulty, as it clearly was not lawful. 

This view of the section, to my mind, is much strengthened 
by a reference to other sections of the same statute,, . Sec, Sjp 
makes it a felony to unlawfully and carnally know a girl under 
the age of ten. Sec. 51^ enacts, when she Is above ten and under 
twdve to unlawfully and caimlly know her is a misdemeanor. 
Can it be supposed that in a formei" case a person indicted might, 

, ci^m to be acquitted On the gtdhnd Jhat he had believed the 
girl vvas pve^^ thobg;h under twelve,, and so that had duly 

■ ' 'ecrnmitted' a;misdemaiieb)r ; m ^jthat' he ;beliey^ ; her oW: twelve,; 
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see. ol lie could claim to be acquitted Lecaiise lie believed lier 
over twelve. In both cases the act is intrinsically wrong; for 
the statute says if ‘^unlawfully’’ done, the act done with a 
mens rea is unlawfully and carnally knowing the girl, and the 
man doing that act does it at the risk of the child being under 
the statutory age. It would be mischievous to hold otherwise. 
So sec. 56, by v^diich, whoever shall take away any child under 
fourteen with intent to deprive parent or guardian of the pos- 
session of the child, or with intent to steal any article upon such 
child, shall be guilty of felony. Could a prisoner say, ‘‘ I did 
take away the child to steal its clothes, but I believed it to be 
over fourteen?” If not, then neither could he say, I did take 
the child with intent to deprive the parent of its possession, but 
I believed it over fourteen.” Because if words to that effect 
cannot be introduced into the statute where the intent is to steal 
the clothes, neither can they where the intent is to take the child 
out of the possession of the parent. But if those words cannot 
be introduced in sec. 56, why can they be in sec. 55? 

The same principles apply in other cases. A man was held 
liable for assaulting a police officer in the execution of his duty, 
though he did not know he was a police officer (10 Oox Or. C., 
362). Why? Because the act was wrong in itself. So, also, in 
the ease of burglai*y, could a person charged claim an acquittal 
on the ground that he believed it was past six when he entered; 
or in housebreaking, that he did not know the place broken into 
was a house? Take, also, the case of libel, published when the 
publisher thought the occasion privileged; or that he had a de- 
fense under Lord Campbell’s act, but was wrong; he could not 
be entitled to be acquitted because there was no mem rea. 
Why? Because the act of publishing written defamation is 
wrong where there is no lawful cause. 

As to the case of the marine stores, it was held properly that 
there was no mens rea^ where the person charged with the pos- 
session of naval stores, with the admiralty mark, did not know 
the stores he had bore the mark; Sleepy 8 Oox Or. 0., 

473, because there is nothing prima fiicie wrong or immoral in 
having naval stores unless they are so marked. But Suppose his 
servant had told him th^t there was a mark, and he had said he 
wcinld chance whether dr not it, was the admiralty mark? So in 
the case of the carrier with game; in l^is possesrion; ' unless, he - 
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knew ke liad it, there would be notliing done or permitted bj 
him, no intentional act or omission. So of the yitidol senders; 
there was nothing wrong in sending such packages as were sent 
unless tJiey contained vitriol. 

Further^ there have been four decisions on this statute, in fa- 
vor of the construction I contend for. I say it is a question of 
construction of this particular statute in doubt, bringing thereto 
the common law doctrine of mens rea being a necessary ingredi- 
ent of crime. It seems to me impossible to say that where 
a person takes a girl out of her father’s possession, not lvno\Ying 
whether she is or is not under sixteen, that he is not guilty; and 
equally impossible when he believes, but erroneously, that she is 
old enough, for him to do a wrong act with safety. I think the 
conviction should be aiSrmed. 

Denman, J. I agree in the judgment of my brothers Brom- 
well and Blackburn, and I wish what I add to be understood as 
supplementary to them. The defendant was indicted under the 
24:th and 25th Viet., ch. 100, sec. 55, which enacts that “ whosoever 
shall unlawfully take, or cause to be taken, any unmarried girl, 
being under the age of sixteen years, out of the possession and 
against the wish of her father or mother, or of any other person 
having tits lawful care or charge of her ^ shall be guilty of a mis- 
demeauox\” 

I cannot hold that the word unlawfully is an immaterial 
word in an indictment framed upon this clause. I think that it 
must be taken to have a meaning, and an important meaning, 
and to be capable of being either supported or negatived by evi- 
dence upon the trial. See Meg. v. Turner y 2 Moo. Or. 0., 41; 
Beg. Vi Byan^ 2 Hawk. P. 0,, ch. 25, § 96, 

In the present case the jury found that the defendant had done 
everything required to bring himself within the clause as a mis- 
demeanor, unless the fact that he iona fide and reasonably be- 
lieved the girl taken by him to be eighteen years oW constituted 
a defense. That is, in otlier words, unless such horm fide, and 
reasonable belief prevented them from saying that the defend- 
ant, in, what' he did, , acted unlawfully,’^ witMi^ the meaning of ; 
the elausev The<j^^ whether, ujjon this find- 

ing-, bi;the Jurj^-the defehdahi’did .;tink^luJly do ,tho' things, ■ 
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Till' solution vf tlii? question deperuk upon tlie meaning of 
tiio witTil in sec. 55. Tf it means a knowl- 

edge an<l Ijelief tliat every single tbing mentioned in tlie section 
ezasted at the nionxent of tbe taking/’ undoubtedly the defend- 
aiit would be entitled to an acquittal, because he did not believe 
that a gir! of under sixteen was being taken by him at all. If it 
only Tueuos ^Svithoiit lawful excuse’’ or justification, then a fur- 
ther question arises, viz.: whether the defendant had any lawful 
excuse or justification for doing all the acts mentioned in the 
clrjise us constituting the offense, by reason, merely, that he bona 
fjJe and reasonably believed the girl to bo older than the age 
limited by tlie danse. Bearing in mind the previous enactments 
relating to abduction of girls under sixteen, 4 and 5 Phil, & 
Mary, eh. 8, sec, 2, and the general course of the decisions upon 
these enactments, and upon the present statute, and looking at 
tlio mischief intended to be guarded against, it appears to me 
reasonably clear that the word unlawfully,’’ in the true sense in 
which it was used, is fully satisfied, by holding that it is equiv- 
alent to the word without lawful excuse,” using those words as 
equivalent to without such au excuse as, being proved, would 
he a complete legal justification for the act, even when all the 
facts constituting the offense exist,” 

Cases may easily be suggested where such a defense might be 
made out, as, for instance, if it were proved that he had the au- 
thority of a court of competent jurisdiction, or of some legal 
wwTant, or that he acted to prevent some illegal violence not 
pistilied by the relation of parent and child, or school mistress, 
or other custodian, and requiring forcible interference by w^ay of 
protection. 

In the present case the jury found that the defendant believed 
the girl to be eighteen years of age; even if she had been of that 
age, she woxild have been in the lawful care and charge of her 
father as her guardian by nature. See Oo. Litt, 88, b, n. 13, 
19th ed,, recognized in Meg, S E. & E,, 832. Her 

father had a right to her personal custody up to the age of twenty- 
one, and to appoint a guardian by deed or will, whose right to 
her personal custody tvould have extended hp to the same age. 
*Eie belief that she was eighteen would be no Justification to the 
defendant tot fokingher out of his possession; and. against^ his^, 
idll, ' By :taMng' her^ ev#/:mth , h^ir-ow 'conseril/he'; haus^ys^i; 
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least liave bee?i gmlty ot akliiig and abetting in doif-gan 
unlawful actjviz.: in escaping, against tlie will of her natural 
giiardlMTi, from his lawful care and charge. This, in niy opinion, 
leaves him wliollv witlioiit lawful excuse or iiistiiication for the 
act lie did, even though he believed that the girl was eighteen, 
and therefore unable to allege that what he has done vras not un- 
lawfully done within the meaning of the clause. In other w’ords, 
having knowingly done a wrongful act, viz.: in taking the girl 
away from the lawful possession of her father, against liis will, 
and in violation of his rights as guardian by nature, he cannot 
be heard to say that he thought the girl was of age beyond that 
limited by the statutes for the olfense charged against him. He 
had wrongfully done the very thing contemplated by the legisla- 
ture; he had wrongfully and knowingly violated the father’s 
right, against the father’s will, and he cannot set up a legal de- 
fense by merely proving that he thought he was committing a 
different kind of wrong from that which in fact he was com- 
mitting. 

Conviction ajirmed. 

OsBOEK V0. The State. 

(52 Ind., 526.) 

Abductiok foe Pkostitutioj?; Fro$tUiition--IUmi intercourse* 

Tbe indictment charged the abduction of “a femde, etc., for the pmpose of 
having illicit sexual intercourse with her.’' The statute is against abduc- 
tion for the purpose of prostitution." that the indictment charged 
no offense under the sUtute, and should have been quashed, Prostitution 
means common, indjscnminate, illicit mteicomse, and not ihidt intercourse 
with bne man only. ' ' , ' 

WpBBEH, J. Tlie appallanfc was triad, convicted, and $mt to 
the state prison npon the following indictment, its sufficiency 
having been properly questioned, vm.: V 

The grand jurors,” etc., in the name and by the aiithbrity 
of the ^tote of Indiana, upon their oaths present and char^ that 
oh the January, A. D. ISTS, at 

][ndihBk,phef James ,, 
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a female of previously cliaste cliaraeter, from said county of 
Franklin, in tlie state of Indiana, to tlie city of Jeffersonville, in 
the county of Clarke, in said state of Indiana, for the purpose of 
having illicit sexual intercourse with her, the said Alvaretus 
Faurote, contrary to the form of the statute,’’ etc. 

The indictment is based upon the following statutory provis- 
ion, viz. : 

If any person shall entice or take away any female of previ- 
ous chaste character, from wherever she may be, to a house of 
ill fame, or elsewhere, for the purpose of prostitution, and every 
person who shall advise or assist in such abduction, shall be im- 
prisoned in the state prison not less than two nor more tlian five 
years, or may be imprisoned in the county jail, not exceeding 
one year, and be fined not exceeding five hundred dollars; but in 
such case the testimony of such female shall not be sufficient, un- 
less supported by other evidence, corroborating to the same ex- 
tent as is required in eases of perjury, as to the principal witness.” 
2 G. & H., 441, sec. 16. 

It will be seen by the indictment that the appellant is charged 
with having abducted the female for the purpose of having 
illicit sexual intercourse with her;” and not ‘^for the purpose of 
prostitution,” as is provided for by the statute. The question 
arises, whether the facts charged come within the statute. We 
are of opinion, upon an examination of the authorities, that they 
do not 

The first ease to which our attention has been called is that of 
Commonwealth v. Cooh^ 12 Met., 93. There Cook was indicted 
under a statute quite similar to our own. The court say, in 
speaking of the point here involved (p. 98): ^^The court are of 
opinion, that the offense made punishable by this statute is some- 
thing beyond that of merely procuring a female to leave her 
father’s house for the sole purpose of illicit sexual intei'course 
with the individual thus soliciting her to accompany him; that 
she must be enticed away with the view, and for the purpose, of 
placing her in a house of ill fame, place of assignation, or else- 
where; to become a prostitute, in the more full and exact sense 
of that term; that she must be placed there for comtnon and in- 
disoriihinate sexual intercourse with. men; or at least, that, she 
mxist be enticed away fdr, the purpose pf sexual intercourse by . 
others than the perty'whP thtis ehtices her; a,nd that 



OSBOPtiSr V, THE STATE. 


27 


ticiiig awcay of a female for a personal sexual intercourse will 
not subject tlie offender to the penalties of this statute.’^ 

T]ie next ease is that of Carpenter v. The People^ 8 Barb., 
603. In that case, Carpenter was prosecuted under a similar 
statute, and the court came to the same conclusion as that arrived 
at in Massachusetts, though the Massachusetts case is not therein 
mentioned. The court say (p. 611): We are entirely clear that 
by the expression in question” (prostitution), as used in the 
statute, it was intended that in order to constitute the offense 
thereby created, the abduction of the female must be for the 
purpose of her indiscriminate, meretricious commerce with men. 
That such must he the case to make her a prostitute, or her con- 
duct prostitution, within the act.” 

Following these cases is that of the State r. Buhl^ 8 Iowa, 
44:7. The latter was also a prosecution under a similar statute, 
for enticing away a female for the purpose of prostitution. There 
was evidence of a purpose on the part of the defendant to seduce 
and enjoy the body of the said Matilda (the female), and that 
he had taken her away, in order to have carnal intercourse with 
her, and did so enjoy her person; but there was no testimony 
that he pui’posed that she should be carnally enjoyed by others, 
nor that she should be devoted to promiscuous carnal intercourse, 
nor that he took her, or proposed taking her, to any house of 
prostitution.” On these facts the defendant asked the following 
instruction, which was x'efused, viz.: 

If the defendant only intended to obtain the body of the said 
Matilda, for his own personal carnal enjoyment, and no more, 
then the act did not amount to her prostitution, in the sense of 
the law.” 

It was held that the charge should have been given, that the 
word ^‘prostitution” means common, indiscriminate, illicit in- 
tercourse, and not sexual intercourse confined exclusively to one 
man. To the same effect is the still later case of StaU Stoyel% 
54^Me.,, 24 ' ’ ' ■ ■ ■ 


. In viewipf these authorities, we think it clear that the indict-^ 
ment does not charge; the abduction of the female for the pur- „ 
pose of prostitution,” within the meaning of the statute; The 
judgment below is retersed, the cause reinanded, with in- 
stouctions to the boxtrt below the motion to quash the. 
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The clerk will give the proper notice for the return of the 
prisoner. 


Lyo>7s State. 

(52 Ind., 426.) 

Abduction for Prostitution: Chaste character-- Eindence, 

A statute against tlie abduction of females of ^‘previous chaste character’’ 
means, of actual personal Tirtue in distinction from a good reputation. 

On the trial of an indictment founded on that statute, it is admissible to prove 
previous particular acts of illicit intercourse on the part of the female 
abducted. 


DowneTj C. J. This was a prosecution for abduction, under 
sec. 16, p. 44:1, 2 G. & H. Hie defendant was convicted and 
sentenced to the state’s prison. The refusal of the court to 
quash the indictment, and the overruling of the defendant’s mo- 
tion for a new trial, are assigned as errors. We see no valid 
objection to the indictment. There is a little surplusage in its 
allegations, but it is good, notwithstanding. 

On the trial, the defendant proposed to prove acts of illicit 
sexual intercourse on the part of the prosecuting witness prior 
to the alleged abduction, but the court rejected the evidence. 
We think this was an error. In such a case the female must 
be of previous chaste character.” This has been held to mean 
, that she shall possess actual personal virtue in distinction from 
a good reputation. A single act of illicit connection may, there- 
fore, be shown on behalf of the defendant. Bisb. Stat. Crimes, 
sec. 6S9; Carpenter v. The People^ 8 Barb., 603; Kenyon v. 
The People^ 26 N. T., 203; The State 'o. Shean^ 32 Iowa, 88; 
Andre v. The State^ 5 id., 389; Poak v. The State^ id., 430. 

The preceding section relating to seduction is different. It 
only that the female shall be ‘^of good repute for chas- 

The authorities cited by the state do not bear on the exact 


The judgment is reversed, and the cause remanded for a new 
trial, Hie cleric will certify to the warden of the state prison as , 
required'by%w*.\ ’ ■ 



SLATTERY in PEOPLE. 


29 


Slattery ^^ s , People. 

(76 111 ., 217 .) 

Abortion : Statute construed — Intent — Admissions — Evidence* 

The respondent wns convicted on an indictment charging him with feloniously 
beating and striking a pregnant woman with intent to cause her to mis* 
cany. The statute under which the indictment was found is as follows: 

Whoever, by means of any instrument, medicine, drug, or other means 
whatever, causes any woman pregnant with chM to abort or miscarry," 
etc. : Held, that the statute only applies to those who intend to produce an 
abortion. 

Shence under accusations is not always to be considered as an admission of 
their truth. 

Where the respondent had promised to be on his good behavior at a family in- 
terview, to vrhich he had induced a friend, by means of such promise, to go 
with him, it was held that his silence at that interview under harsh accusa- 
tions should not be construed as an admission of their truth. 

The evidence in this case held insuSicient to justify a conviction. 

Bbeese, J. Plaintiff in error was indicted, at the June term, 
1874:, of the Hancock circuit court, for feloniously, unlawfully 
and maliciously beating, striking, kicking, pinching and crush- 
ing one Oelestia Slattery, a pregnant woman, with intent, un- 
lawfully, feloniously and maliciously to cause her to miscarry, 
and by means whereof she did miscarry. 

The jury found the defendant guilty, and fixed his imprison- 
ment in the penitentiary at three years. A motion for a new 
trial was denied, and judgment rendered on the yerdict. The 
record is brought here by writ of error, and yarious errors as- 
signed. Those which are deemed important will be noticed. 

The section of the statute under wliich the indictment was 
fonnd is as follows: ‘^Whoever, by means of any instrument, 
medicine, drug, or other means whatever, causes, any woman 
pregnant with child to abort or miscarry, or attempts to procure 
an, abortion or miscarriage, etc., shall be imprisoned in the peni- 
tentiary not less than one year nor more than two Bar* 

Stat, 1874,‘ p. 352. • . \ , " ; ■ 

This statute is evidently aimed at professiond abortionists, 
and at those, ^ho, with intent and design of producing abor- 
tion, shall use any means tb that ejid, no matter What thoW 
.;,n|.eana' may be,;. but, tI|ose;' wHo,;;with;ao:! a ptirp>osa iii; 
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suit. The intent to produce an ahortion must exist when the 
means are used. Tiiat is the chai-ge in the indictment. It is 
there charged that the prisoner did feloniously and maliciously 
beat this pregiiaut woman with intent, unlawfully, feloriiouslyj 
etc., to cause her to miscarry. 

The party alleged to have been so treated is the wife of the 
prisoner, who, by Iiis own confession, had not treated her in the 
kindest manner, but there is not a particle of proof in the record 
going to show that her miscarriage was caused by any violence 
lie at any time used toward her, or that lie Iiad the least idea such 
would be the result, or that he desired or intended such a result. 

A felonious and malicious intent to cause a miscarriage being 
charged in the indictment, cireumstances sufficient to satisfy the 
jury of the intent should be shown. 

A criminal offense consists in a violation of a public law, in 
the commission of which there must be a union or joint operation 
of act and intention, or criminal negligence, and the intention is 
manifested by the circumstances connected with the perpetration 
of the offense, and the sound mind and discretion of the person 
accused. 

The only marks upon the person of Mrs. Slattery were a dis- 
coloration about a finger’s length of one thigh, a mark on one of 
her arms, and a slight discoloration at one spot on her face, but 
how these were produced no witness testified. It was in proof 
she was about three months gone in pregnancy, had had three or 
four miscarriages previously, and but a short time before this 
last one, she had ridden some miles in a lumber wagon, to a dancing 
party, where she danced all night and into the morning, and rode 
home in the same conyeyance. 

One Taylor, claiming to be a doctor, gave it as his opinion 
that these marks appeared to have been made three or four days , 
previous to the miscarriage, and in his opinion, produced it; 
whilst Drs, Thompson and Carlton testify, the bruises, as de- 
scribed by Taylor, would hot cause miscarriage to a healthy 
woman. They further testify, after three or four miscarriages,, 
it becomes habitual, and the chances are against the woman car- 
rying the child the Ml time; and they further say that, with 
such a woman, lifting heavy weights, any bard work, fast walk- 
ing, riding in a lumber^agon, dancings or anything of that fein^i. 
would be ^ 
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There is bo question that the great preponderance of the evi- 
d.ence sustains the position taken by the prisoner’s counsel, that 
miscarriage had become habitual with her, and the chances were 
all against her carrying this foetus the full time. 

We have said there was no evidence to show this miscarriage 
of the prisoner’s wife was caused by any act of violence of his 
toward her. The weight of the testimony is the other way. 

is argued by the counsel for the people, it sufficiently ap- 
pears from the testiniony of her father, Joseph Larrimore. 

Neither he nor Mrs. Larrimore, the mother, testify to any act 
of violence of their own knowledge, but claim that at Larrimore’s 
house, where Mrs. Slattery then was, after her miscarriage, at an 
interview there held by the prisoner, at which was present his 
wife, her father and mother, a Mr. Bliss and a Mrs. Davis, the 
prisoner admitted many acts of violence which Larrimore speci- 
fied, by not denying the accusations. No time was specified 
when these acts were done — whether years before or quite re- 
cently ; and the prisoner was not in a position to deny, for he had 
promised Bliss, if he would go with him and he present at the 
interview, he would keep his temper— would he on his good be- 
havior. He felt pledged to .make no denial of any statement 
Larrimore should make, but to keep his temper under strict con- 
trol, and let his father-in-law say what he pleased. At this 
interview not one woi'd was said by Mr. or Mrs. Larrimore, 
or by Mrs. Slattery, or by anybody else, that her miscarriage had 
been caused by the prisoner’s violence to her. It is strange, in- 
deed, if such was the fact, the miscarriage so recent, and all the 
prisoner’s enormities narrated with much apparent by Lar- 
rimore, that he should not have charged this miscarriage as hav- 
ing been produced by the prisoner’s violence. There is nothing 
of it in the proof. 

We fail to find in this a^eeord anything connecting the prisoner 
with the crime charged, as it is defined in the statute book 

The judgment will be reversed, and the cause remanded, that 
a new trial may be had. 

^ ^ ' ; , , , . ' , JnSffment reversed. ' 

. Mowing are a the mostmporfcant.Amenc^ ca^es isS'Heh 
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pointed to E. and said: That man has stolen my money.” While one of the 
watchmen was proceeding to lock up E,, B. saw K. put something on the shelf 
in the v/atchhouse, and B. thereupon took from the shelf a bag of money, and 
R. said it was his bag, and that it was all the money he had; K. was within hear- 
ing of all that was said after he was carried to the watclihouse, and made no 
reply to any part of it: Held, that in the trial of an indictment against K. for 
stealing R.’s bag and money from his person, the declarations of the watchman 
and of R., to which K, made no reply, were not competent evidence of K.’s ad- 
mission either of the fact of stealing, or that the bag and money were the prop- 
erty of R. 

The opinion of the court was delivered by Shaw, C. J., who used tliis language 

** The circumstances were such that the court sire of opinion that the declara- 
tion of the party robbed, to which the defendant made no reply, ought not to 
have been received as competent evidence of his admission, either of the fact of 
stealing, or that the bag and money were the property of the party alleged to be 
robbed. The declaration made by the officer, who first brought the defendant to 
the watchhouse, he bad certainly no occasion to reply to. The subsequent state- 
ment, if made in the hearing of the defendant (of which we think there was evi- 
dence), was made while he was under arrest, and in the custody of persons hav- 
ing official authority. They were made by an excited cordplaining party to such 
officers, who were just putting him into confinement. If not strictly an official 
complaint to officers of the law, it was a proceeding very similar to it, and he 
might well suppose that he had no right to say anything until regularly called 
upon to answer. We axe therefore of opinion that tlie verdict must be set aside 
and a new trial granted. Commonwealth v Kenney ^ 12 Met. (Mass.), 235. 

Upon the trial of an indictment for grand larceny, evidence was received, on 
the part of the prosecution, under objection, that after the arrest of the prisoners 
tlie prosecutor went to their place of custody to identify them; that he did iden- 
tify them, and charged them with partidpationin the offense, stating to the offi- 
cers the part each took, and describing the money stolen, to which the prisoners 
made no reply. Upon one of the prisoners was found two parcels of money, one 
answering the description given by the prosecutor; the prisoners requested that 
the two parcels should be kept separate, as the other was bar money:’’ ffeld^ 
that the evidence was competent, as an implied acquiescence on the part of the 
accused in the truth of tlie prosecutor’s statements. 

In delivering the opinion of the court, AnLEN, J., makes this reference to the 
case above dted; 

“ The case of The Commonwealth «?. Kenney (12 Met., 235) was peculiar in 
its circumstances, and the opinion by the learned chief juistiee, speaking for the 
court, would seem not to be in harmony with the current of authority in, this 
•country or in England, or with the elementary writers. It ^ distinguishable from 
this case, in this, that there was no direct evidence of the body of the; offense, nor 
any evidence of the main fact, except iis implied by th^ omission of the prisoners 
to deny the statement of the iudividuals daiming to have been robbed, of the 
tot of the robbery, and a description of the money lost. To make the evidence 
ateissibie as mi implied adbmssiOn of the fact stated, it had to be assumed that 
the accused had personal knowledge of the facts stated? for he was only, called 
upon to deny and could only toy statements of tJm truth or .faMty of which he 
nad personal teowledge.: ^ ! Here the MW wm 'pibved'by other' etidenee, ^ 

^ and hdthex'the of' '.the the 
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ers, cither express or implied, were relied upon for that purpose.” Kelley Peo- 
ple^ <55 jST. Y., 5G5. 

[The reasoning of the learned judge in this case, in attempting to (hstinguisli it 
fj*om Commonweal th v. Kenney, is fallacious, because in eveiy case, the testimony 
to show an implied admission is admitted for the very purpose of showing that 
the accused has persoiicd knowledge of the facts stated, and was an actor in the 
transaction. — Rep.] 

"When a matter is stated in the hearing of one, wdiich injuriously affects his 
rights, and he understands it and is silent, his silence maybe taken as a tacit ad- 
mission of the fact stated. But it is otherwise if it appears that the statement Ls 
made in the course of a judicial inquiry, or wliere circumstances existed which ren- 
• dered a reply inexpedient or improper, or that fear, doubts of his rights or a be- 
lief that his security would be better promoted by silence than by a response, gOT- 
emed him at the time. Donnelly i\ State, 2 Dutch. (N. J,), COl. 

On the trial of an indictment for being a common seller of spirituous liquors, a 
witness testified that he saw sLx barrels being moved into the defendant’s cellar, 
and that the teamster told him, in the clcfeadant's presence, that they were bar- 
rels of gin; and the jury were instructed that the remark of tiie teamster could 
not be regarded by them, unless satisfied that the defendant heard it: Held, 
that this instruction might have been understood by the jury as implying that the 
defendant’s silence was, at all events, and without reference to the accompanying 
circumstances, an acquiescence in the truth of what was said; and that the de- 
fendant was therefore entitled to a new trial. The court say: “An acquies- 
cence, to have the effect of an admission, must exhibit some act of the mind, 
some purpose designed, some object intended. Before acquiescence in the lan- 
guage or conduct of others can be assumed as a concession of the truth of any 
particular statement, or of tlie existence of any particular fact, it must plainly 
appear that the language was heard, and the conduct understood. Kor is that 
alone sufficient. It should also be made to appear that the party to w-hose silence 
a consequence so important and material is attributed bad not only an opxoortu- 
nity to speak for himself, but was in a situation where it would have been fit, 
suitable, or proper for him, or be would have been likely, according to common 
experience, to have done so. Commonwealth v. Harvey, 1 Gray (Mass.), 487. 

In Mattoolc^ V, Lyman, 16 Yt., 113, the plaintiff declared in assumpsit, on a 
special contract, by the terms of which he was to purchase wool which the de- 
fendants were to sail, and the profits were to be divided. The plaintiff, to prove 
the allegations in his declaration, introduced one Bradley as a witness, who testi- 
fied that, at the request of the plaintiff, he called with him at the defendant’s 
, store, and that the pl^tiff stated to the defendant Lyman, the terms of the con- 
tract, as set forth in the declaration, and said he was informed that the wool had 
been sold for: price, which, would entitle him to one-half of the profits, and de- 
moded ssrid proportion, and that Lyman’s only reply was, that he was ready to 
settle wffli Hm, plaintiff; but that they did not owe Mm anything, but that he, 
plaintiff* owed them. On cross-examination, the witness said he did not icecoHoct 
cextmnly ihs^t was said about the defendant’s femishing money for the 

plaintiff h> purch W wool with; , The jury were told that the testimony of Bradley 
, competent evidauce, as feeding to prove, hy ^ implied admissioff on the 
' part d!t the. d^ehdapt Lyman, '.that the contr^ was as .clmmed hy the plainMj - 
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The opinion of the court was delivered by Redfield, J., who uses this iangniagre: 

The most important practical question by far, discussed m the case, renuims 
to be detemiined. It seems to have boon generally considered that all conversa- 
tion had in the presence of a x^arty, in regard to tlie subject of litigation, might 
properly be given in evidence to the jury. But in Vail v. Sfrourj. 10 Yt., 4o7, 
and in Gailev. Lincoln^ 11 id., 152, some qualihcalion of this rale is established. 
It is there held, that unless a claim is asserted by the claimant or his agent, and 
distinctly made to the party, and calling naturally for a rex)ly, mere silence is no 
ground of inference against one. And we tliink even m such a case, that mei'e 
Silence ought not to conclude a party, unless he thereby induces a party to act 
upon his silence in a manner different from what he otherwise would have acted. 
There are many cases of this chjiracter when one's silence ought to conclude him. 
But when the claim is made for the mere 3 ;)iirpose of drawing out deuce, as, in 
the present case, it is obvious must have been the fact, or when it is in the way of 
altercation, or. in short, unless th- ijarly asserting the claim does it with a view to 
ascertain the claim of the person upon wliom he makes the demand, and in order 
to Icnow how to regulate his owii conduct in the ma-tter, and this is Icnown to the 
oiiposite party, and iie remains silent, and thereby leads tlie adversary astray, 
mere silence is, and ought to be, no ground of inference against any one. Tlie 
liabilities to misapprehenarion, or misrecoUection, or misrepresentation, are such, 
that this silence might be the only security. To say, under such a dilemma, that 
silence shall imply asvseut to all which an antagonist may see fit to assert, would 
involve an absurdity little less gross than some of the most extravagant carica- 
tures of this caricature-lowng age. With some men, perhaps, silence would be 
some ground of inferring assent, and with others none at ah. The testimony, 
then, would depend upon the character and habits of the party, which would lead 
to the direct trial of the parties, instead of the case.” 


State Clauk. 


(ri4jS\H.,456.) 

Adultery: Proof of mairmge U% criminal cases — Indictment — Compatusmi 

of handwriting. 

Under an indictment charging the respondent, a manied man, vidth adulter- 
ous and lascivious cohabitation with a single woman, the prosecution offered 
evidence tending to prove the marriage of the respondent in 1866. To avoid 
this maiTiage, the respondent testified in, Ms own behalf that he had beai 
married hi 1864, to a woman who was still Hving, and from w'hom he had 
never been divorced; that it was sufficient to maintain the allega- 

tion of the indictment, if the jury found either of these marriages to be a 
legal, subsisting marriage at the time of the cohabitation, and tiiat the , evi- 
dence as to both was properly submitted to the jurjL 
Evidence of a mamage in fact in a fpre^ jurisdiotion is prlim facie evidence 
of, a valid, marriage, and it is not rieeessaiy to prove the foreign kw. . ! ^ 

’ . Where, in the ted, the respondent admitted ttie.genmneness, of a, certain letter, , 
it'w^ held that the imy i^xightnse it comi»ate mth^the h^dwr^ 
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letters whose goniimeness was disputed Ly tJie respondent, but to whose 
.geniimeiiess a witness testified. 

Where an indictment charging the resi)ondcnt, a iname<l man, wdth adulterous 
and Liseirious cohabitation Arith J., doss not allege in express terms that J. 
is not his wife, but does allege that J. is a single v/ommi, it sufficiently ap- 
pears on a motion in arrest of judgment, tiiat J. is not respondent's wife, 
a.nd judoinent ^vill not be arrested. 

iKDiCTiiEXT, charging that the respondent, on the first dar of 
April, A. D. 1871, at Keene, in the county of Ciiesliire aforesaid, 
■with force and arms, and from said day until the day of the find- 
ing of this indictment, did and ever since has continued to and 
still does lewdly and lasciviously associate and cohabit with one 
Charlotte M. Johnson, of said Keene, a single vroman; he, the 
said Thaddeus E. Clark, during all the time aforesaid being a mar- 
ried man and having a lawful wife alive, who had not during 
any of said time been absent, and not heard of or from for the 
space of three years together, nor reported and generally believed 
to be dead, and from whom the said Thaddeus B. Clark has never 
been legally divorced, and his marriage wfith whom prior to all 
the time aforesaid did not take place within the age of consent, 
contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the state. The re- 
spondent pleaded not guilty, and upon the trial, offered himself 
as a wfitness, and testified. IJpon his cross-examination, two let- 
ters w^ere exhibited to him pxirporting to have been written by 
him to the Hudson woman hereinafter mentioned, but he denied 
that they were vyritten by him. A letter was then exhibited to 
him purporting to have been widtten by him to a third person, 
which he admitted was genuine. The counsel for the state then 
proposed to read the Hudson letters to the jury, for them to con- 
sider if upon a comparison of those letters with the genuine one, 
they should be satisfied that they w’ere all written by the same, 
person. Td this the respondent objected, bat the court allowed 
the letters to be read, remarking to the jury, that they , must not 
then draw any inference whatever from them, because it might 
be that they would not, upon a comparison, of the three letters, 
satisfied that the respondent wrote the two Hudson letters. 
To thi4 ,the respondent excepted. ' ,Si|bseq^uently the Hudson 
mim .testified that, she Received the two letters ! by mail^jithat she 
wa^^weil aec|^^ the respondent’s hhtidwri^ and that 

'iihose 'IjstterS'i^re' 'in‘ Mb , - : , S'i ' '}/ ' ■ v ■' r , > > 
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The state offered as a witness Jennie Clark, who testified 
that on May 3, 1806, her name was Jennie M. Hudson; that she 
was then a wddow; that on that day she was married to the 1 * 0 - 
spondent, at Binghamton, Hew York, hy F. A. Durkee, a jus- 
tiee of tlie peace, and took from said Dnrkee a certificate of said 
marriage. A copy of this certificate was read in evideiice with- 
out objection. Said Dnrkee was called by tlie respondent, and 
testified that he had been a counselor at law in Binghamton 
about twenty years; tliat he was a justice of the peace on said 
May 3, 1S6G. and for some time before and after, and in the habit 
of solemnizing marriages, and that he married the Ilndson wo- 
man on that day to a man calling his name Clark, but tliat he 
was of the opinion that the respondent was not the man. The 
name inserted in the certificate -was Thomas Clark. The respond- 
ent testified that he had sometimes gone by the name of Thomas 
Clark. The respondent testified, on croas-examination, that in 
the spring of ISG-i he was married to Marietta Horton, in Elmira, 
Hew York, by James Dewitt, who was a justice of the peace; 
that he then had no living wife nor she any living husband; that 
that marriage was a legal marriage, he supposed. Ho objection 
was made, until after a verdict of guilty liad been returned, to 
the validity of the Horton marriage, and none to the validity of 
the Hudson marriage, except that the man to whom the Hudson 
woman was married by Durkee was not the respondent. 

The court instructed the jury that they were authorized to find 
that the Horton marriage was a legal one; also that they were au- 
thorized to find that the Hudson marriage was a legal one if the 
Horton ’woman had been lawfully divorced from the respondent 
previous to May 3, 18G6. To these instructions the respondent 
excepted, upon the ground that there was no evidence that, by 
the laws of the statp of Hew York at the time of those mar- 
riages, a justice of the peace was anthorized to solemnize mar- 
riages in that state. The respondent did not require the state to 
prove that he cohabited with, the Johnson woman as charged in 
the indictment, but admitted it. There was no evidence tending 
to show that the Horton woman had been divorced from the re- 
spondent, except what was derived from her own declarations. 
These declarations were introduced into the case as part of an 
afiSdavit of the I'espondent put in evidence by the state; also, as 
a part of sundry conversations which were proved# The court 



STATE t’. CLARK. 


37 


instructed tlie jury tiuit they consider these declarations, 

and were authorized to lind that such a divorce had been pro- 
cured; also, that if the respondent was informed tliat the Kor- 
ton woman had been divorced from him, and used reasonable 
diligence and did all they thought he reasonably ought to liave 
done to ascertain the truth of the report, and, upon the inforuia- 
tioii lie obtained, honestly believed that she had procured a law- 
ful divorce, and that he had no living “wife during the time he 
cohabited with the Johnson woman as charged in the indictment, 
then it would be their duty to bring in a verdict of not guilty. 

The respondent moved for a new trial on account of said rul- 
ing and the instructions as to the validity of the marriages, ami 
also moved in arrest of judgment on the ground that the indict- 
ment contains no averment that the living wife therein men- 
tioned and the said Charlotte M. Johnson are not one and the 
same person. It distinctly appeared at the trial, and was not 
questioned, that the hTorton woman, the Hudson woman and the 
Johnson woman are three different persons. 

Wellington^ solicitor, for the state. 

Healey (with whom was Faulhier\ for the defendant. 

Ladd, J. The first and most important question in‘t]ie case 
is, whether there was evidence from which the jury might legal- 
ly find the fact of a subsisting mandage between the defendant 
and some woman other than Charlotte M. Johnson at the time of 
the cohabitation wdth said Johnson charged in the indictment. 

At the trial, the prosecution seems to have started out with 
the idea of relying on proof of a marriage in fact with Jennie 
M. Hudson, hut on cross-examination of the defendant, the state’s 
counsel drew from him the declaration that in the spring of 18G4, 
he was married — legally married, as he supposed, to another 
woman, one Marietta Norton, by a justice of the peace in New 
York, and both Norton and Hudson being alive at the time of 
his cohabitation wdth J ohnson, the defense take the ground that, 
no matter whether there was or was not evidence from which the 
jury could legally find the fact of marriage with Hudson, no 
matter wdth what due observance of all forms, civil or ecclesias- 
tical, the rite was solemnized, it was no marriage, for the plain 
and sufficient reason that, being already at the same time once 
married to Norton, who was stiU in life, no form, no ceremon|yv;' 
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no religious vow, no civil contract could make Hudson liis law- 
ful wife, because two women cannot maintain that intimate rela- 
tion with one man at the same time. 

Thus far tlie defendant's legal position is certainly unassail- 
able. But what next? It is plain that a marriage in fact with 
Norton is just as had for the defendant’s case, as a marriage with 
Hudson, and so his counsel say; and that is the argument of the 
brief, as I understand it; that the defendant’s testimony as to 
his marriage with IS^orton is not evidence from which the jury 
could legally find the fact of such marriage; in a word, the con- 
tention is that a marriage with Horton was sufficiently proved 
to render nugatory the evidence of a marriage in fact with Hud- 
son, introduced by the state, but not to lay the foundation for a 
conviction upon this indictment; that it was proved sufficiently 
to show that the defendant was guilty of bigamy in his marital 
relations with Hudson, but not sufficiently to show that he was 
guilty of the same crime with Johnson when he afterwards found 
it convenient to enlarge his connections by embracing her in his 
domestic establishment, which is obviously contending in the 
same breath that the fact of mandage with Horton was and was 
not proved by the defendant’s testimony* 

By oiir statute, “ in actions for criminal conversation, and in 
indictments for adultery, bigamy, and the like, there must be 
proof of a marriage in fact.’’ Gen. Stats., ch. 161, sec. 18. 

Was there competent evidence from which the jury might find 
the fact of marriage here? First, how was it as to Hudson? 
She testified that on the third day of May, 1866, she was married 
to the defendant at Binghamton, H. Y., by F. A. Durkee, a 
justice of the peace, and a copy of the marriage certificate given 
her by Durkee w’^as produced. Durkee testified that he w’^as a 
justice of the peace at that time, and was in the habit of solem- 
nizing marriages, and that on that day he married Mrs. Hudson 
to a man calling himself Clark, but was of opinion that tlie de- 
fendant was not the man. There is no dispute or discrepancy 
except as to the identity of the defendant, and that was clearly a 
matter for the jury. " _ 

Diis evidei>ce shows a marriage ceremony duly performed by 
a ]>erson who was in fact a magistrate; and it is to be presumed 
th^t the magistrate acted, withih the sebpe of hif legal power hnd 
' authority, ' evideu^^o ’ j;o;:thd,contrary appea^rf 
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comes fally witliiii tlie doctrine of State v, Kean, 10 iST. II., 34T. 
ludecd, in tlmt case it was not shown either that the person who 
solemnized the marriage was in fact an ordained minister, or 
that, by the law of Maine, an ordained minister or any minister 
was authorized to solemnize marriages, although it did appear 
thot he had for a long time ofliciated as a minister, and had mar- 
ried otlier persons. One objection therefore, to the proof of 
marriage in State Kean^ namely, that the official character of 
the person solemnizing it vras not shown, does not exist here; 
while the other, that it did not aj)pear that by the law of Sfaiiie 
a minister was authorized to solemnize marriage, which seems to 
he identical with that taken by the defendant here, was over- 
ruled, and the proof of marriage held to be sufficient. That case 
must therefore be regarded as decisive of the present so far as 
regards the proof of marriage to Hudson. See Bish. M. & D., 
secs. 404, 49oj 406. 

But then comes the testimony of the defendant as to his mar- 
riage with Horton in 1864, and, as already observed, if the fact 
was as stated by him in reference to that marriage, the marriage 
with Hudson was no marriage at all, assuming that the tie had 
not been dissolved by death or a divorce. But his counsel argue 
that his testimony is not sufficient proof of a marriage in fact 
with Horton. If that be granted, it follows that the marriage 
with Hudson was the earliest and in fact the only marriage 
proved, and the case of the state, so far as regards proof of mar- 
riage, was made out; but if, on the other hand, we are to take it 
that the testimony of the defendant himself showed the fact of a 
marriage with Horton, his predicament is not changed, the only 
effect of that testimony being to change the marriage which is 
made the basis of his conviction. 

If we look now at the instructions to which exception was taken, 
tiieir only fault seems to be that they were too favorable to the 
defendant. Tn tlie first place, we think there was no competent 
evidence whatevei* of a divorce between Horton and the defend- 
ant /Therefore, allowing that question to , go to the jury with 
fhe iiitstTOqtion given as to the legal effect of a belief on the joart 
of the defendant that such divorce had been procured, opetie^ to 
him .dne independent ground of .defense, to which he was nqt 
, entitled ;npon; the .evidence. , 'But the court JBatriicted.';the i’ jury : 
•that :the5r!>werc ffnd'; 
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a legal one. So far, we have no doubt, the ruling was cori'eet. 
It stands substantially the same as the proof of tlie Hudson naar- 
riage, wdiich has been already considered, except that it rested 
upon the testimony of one witness who was present at the cere- 
mony; that is, the defendant himself, instead of two. It all de- 
pended upon whether the Jury believed the testimony of the 
defendant. As to that marriage, the case is not to be distin- 
guished from State v. Kean. 

The jury were further instructed that they were authorized to 
find that the Hudson marriage was a legal one if the ISTorton 
woman had been lawfully divorced from the respondent previous 
to May 3, 1S66. That the jury were authorized to find the fact 
of marriage with eitlier Norton or Hudson, from the evidence 
reported, we have already seen. also hold that there was no 
evidence of a divorce. Now, it is not i)ossible to say but that 
the jury may have found a divorce, when tliere was no legal ev- 
idence to sustain such finding. What follows? Simply that the 
verdict may rest upon the fact of marriage wdth Hudson, when 
it should rest upon the fact of marriage wdth Norton, for if the 
jury found a divorce obtained by Norton, whether upon compe- 
tent or incompetent evidence, they must of necessity have found 
the fact of marriage with Norton; and inasmuch as we hold that 
there was evidence upon which they could legally find such 
marriage, though not a divorce, the defendant's situation was not 
changed, and it seems to be matter of demonstration that lie was 
not prejudiced. No matter which horn of the dilemma be 
taien, the fact of marriage was made out and was certainly found 
by the jury before they could find a divorce from the first wife 
and a marriage to the second. That is, if the narroivest and 
most restricted interpretation possible be put upon the instruc- 
tion, and it be understood to mean that the jury could not, find 
a marriage with Hudson unless they first found a divorce from 
Norton, it ^vas too favorable to the defendant, because they 
might have disbelieved the defendant's testimony and found no 
m«arriage with Norton. It would follow that they could find no 
divorce, and then, that although there was abundant proof of 
marriage with Hudsdn, still they could not find the fact, because 
they could hot, first find the fact of a divorce procured by Norton 
-'prior'td May 3, p66./the:;date of the marri^ge'-’with Hudson.^,; 
The 'jury were''p;rpbahijr;’ins^M^ that if there;:was;hotm 
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riage with l^orton, there could be no divorce, and that in such 
case they would be at liberty to find a marriage with Hudson* 
But however that may liave been, the only fault witli the instruc- 
tions clearly is, that they were too favorable to the defendant, 
and there can be no doubt but that the fact of marriage, as re* 
quired by the statute, must have been and \vas found by the 
jury under instructions by which the defendant could not have 
been prejudiced. All it amounts to is, that the jury found the 
fact of both marriages when it was only necessary that they 
should find one. 

The defendant excepted to the admission of two letters which 
the state claimed were written by him to Hudson. His own tes- 
timony and that of Hudson were directly in conflict. He swore 
he did not write the letters, and she swore they were in his hand- 
writing, etc. It was competent for the jury to compare the let- 
ters with a writing of his admitted to be genuine, and the order 
in which the several steps were taken is of no consequence. 

The remaining question is, as to the sufiiciency of the indict- 
ment. This question arises upon a motion in arrest of judg- 
ment, on the ground that the indictment contains no averment 
that the living wife therein mentioned and the said Charlotte 
M. Johnson are not one and the same person. The indictment 
is evidently framed upon sec. 5 of ch. 256 of the Gren. Stats., 
which enacts that “if any person having a husband or wife alive 
shall marry or cohabit with any other person, such person so 
marrying or cohabiting shall be punished,” etc. 

The indictment charges that the defendant lias and still does 
lewdly and lasciviously associate and cohabit with one Charlotte 
M. Johnson, single woman, he, the said Thaddeus B. Clark, du- 
ring all the time aforesaid, being a married man, and having a 
lawful wife alive, etc. It is doubtless necessary that the indict- 
ment should set forth the offense in the language of the statute, 
or, at least, in tei’ms equivalent State v. Gove^ 34 M. H., 610./ 
AeS it is objected by the defendants counsel in ai‘gument that 
the description of the offense is imperfect and insufficient in 
' that respect, the words lewdly and lasciviously associated not 
found in the statute, being inserted xn the indictment We think 
this obje|cti0n is ndt founded, \for the reason, that those words 
may he fetncke,n; froth ,the indictment a's^ sujrplusage, -and’ there ^ 
.still 
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oftensej eliarged in the very language of the statute, namely, 
that the respondent, on, etc., did and sLill does cohabit ^Yith one 
Charlotte M. Johnson, single woman, etc. 

But the indictment does not allege, in so many ^Yords, that 
Charlotte M. flohnson, a single woman, was not the lawful wife 
of Thaddeus B. Clark, a married man; and this is the fault upon 
which the motion in arrest was based, and winch is mainly in- 
sisted on novv' by the deiendanl In support of that motion. 

Tiie case shows that it distinctly appeared at the trial, and was 
not questioned, tliat N'urton, Hudson and Joliiison were three 
different persons, and without this the verdict sufliciently settles 
the fact that Johnson vras not the wife of the defendant Clark. 
Under the circumstances, it would seem to be a waste of time to 
inquire whether a form, that appears to have been used and ap- 
proved without ohjectioii, is strictly and technically perfect or 
not. The ohjection comes too late. If the averment that Thadde- 
us B. Clark, a married man, cohabited Avith Charlotte M. John- 
son, a single W’oman, is not a sufficient allegation that Johnson 
is another person from the lawful wife of Clark, we think the 
defect is one of form, and open to amendment under Gen. Stats., 
ch. 242, see. 13. It differs widely from the cases referred to in 
the defendant’s brief, wliere the fault was in the desdl*Iption of 
the offense. 

The objections must all be overruled, and there must be 

Judgment on the mrdioL 


State m , Goodekow. 

(65 Me., 30.) 

AnunTERY: Criminal intmit — Ignorance of tJie law. 

On the trial of an iiiclictment for adnlteiy, the respondents offered to prove that 
they acted hi good faith under the advice of a justice of the peace, and 
honestly thought they were committing no offense. &M, that the evi- 
dence was properly excluded. < 

Ignorance of the law is no excuse lor crime. 

To' constitute a erime, there must he a criminal intent, hut when an act is 
unlawful, an intent to do ihat act, bavteg a full knowledge ot‘ the facts, is a 
criminal intent without regard to the party’s . knowledge of the law or that , 
I’ffie act'isnnlayrM, ^ 

ImDioTMENT,' alleging adalfeiy on November 21, 18^3. __ 
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The female defendant was legally married to George W. Hus- 
sey, xApril 30, 1S61, at Turner, where they siihsecpiently cohabit- 
ed as husband and wife. They afterwards separated ; and, October 
15, 1SG5, the defendants were united in marriage by one Isaac J. 
York, a justice of the peace, and they es^er afterward cohabited 
as husband and wdfe. There was evidence that, December 14, 
1873, George W. Hussey was alive at Byron, Michigan (the evi- 
dence being that his mother received a letter of that date, puir- 
porting to come thence from him hy due course of mail), and 
tliat no divorce had ever been decreed between George W, Hus- 
sey and Lydia Hussey by the courts of this state. 

The defendants oflered to prove that, prior to June, 1SG5, 
George AV. Hussey had deserted and abandoned the said Lydia, 
and that in June, 1865, he married another woman from Toron- 
to, Canada, and introduced her to several persons in Portland, in 
this state, as his wife, and exhibited to them a certilicate or the 
last named marriage; that he soon after left this state and had 
not returned; that October 16, 1865, the defendants exhibited to 
said York affidavits from various parties that Geo. W, Hussey 
had married another woman; that they were thereupon advised 
by said York that they could legally intermarry; and that they 
did so intermarry in good faith; all of which the presiding 
judge excluded, and the defendants, the verdict being guilty, ex- 
cepted. 

Z. ZT. HutGlximon and A. JS. Sav'zge^ for the defendants: 

I. To sustain an indictment for adultery, three particulars 
must be proved; the corp%i$ delicti; that one of the parties had 
been previously mainded to some other person, and that such 
person was alive at the time of the acts of adultery complained 
of. S Greenl. Ev,, §§ 204, 207; 2 Whart. Orim. Law, §§ 2651-2; 
43 Me., 258. These each must be proved. As regards the third, 
the mere presumption of the continuance of life is not suflScient 
3 Greeuh Ev., 207. / 

In the present ease, the only evidence tending to show that the 
former husband of Mrs. Hussey was , alive at the time alleged in 
the. indictment was jx letter pxi^rportirig ,to have come from him 
to his- mother. The handwriting of the letter was not even 
identified,; and this evidence is, we contend, el wly iuspfficiient 
;tasehd/a^>T)aa^ and wO'^iBamto' state ; 
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They sought and acted upon the advice of the officiating magis- 
trate, who was presumably qualified to give them proper advice. 

There are numberless instances where parties are relieved from 
the consequence of their acts, done in accordance with the advice 
of those whom they may reasonabh^ suppose to be qualified to 
give the same, including magistrates and such; much more, 
they should not be condemned. 

The evidence oftered by tlie defendants, and excluded by the 
presiding justice, shows there was no knowledge or intent of 
committing any wrong, much less a crime. 

Knowledge and intent, wliere material, must be shown by the 
prosecutor. 1 Wliart. Orirn. Law, § 631; Wright v. The State^ 

6 Yerg., 343. 

The evidence ofrered and excluded shows that the defendants 
acted in good faith, and that the best meaning person by a mis- 
take may be thrust into prison for a term of years. 

O, C. Win>g^ county attorney, for the state, cited as directly 
in point OoNwionwecdth v. JVa$h, 9 Met., 472; Same u Thomp- 
BOn^ 6 Allen, 591, and same parties, 11 Allen, 23. 

Peteus, J. The respondents are jointly indicted for adultery, 
they having cohabited as husband and wife while the female re- 
spondent was lawfully married to another man who is still alive. 
The only question found in the exceptions is, whether the evi- 
dence offered and rejected should have been received. This was, 
that the lawful husband had married again, and that the justice 
of the peace who united the respondents in matrimony advised 
them that, on that account, they had the right to intermarry, and 
that they believed the statement to be trud, and acted upon it in 
good faith. It is urged for the respondents, that those facts 
would show that they acted without any guilty intent. It is un- 
doubtedly true, that the crime of adnlfery cannot be committed 
without a criminal intent. But the intent may be inferred from 
the crhninality of the act itself. Lord Mansfield states the rule 
thus: ‘‘Where m act, in itself indifferent, becomes criminal if 
done with a particular iiitent, tliere the intent must be proved 
and found; but where the act is in itself iunlawful, the proof of ' 
Justification or excuse lies on the defendant; and in failure there- 
of, the law implies a criminal intent.’^ ^ Here, the accused have; 
intentionally committed an 'mt which is in itself unlavrfuL , In 
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excuse for it, tliey ple^id tlieir ignorance of the hnr. This can- 
not excuse them. Ignorance of the law excuses no one. Be 
sure this maxim, like all others, has its exceptions. None of 
the exceptions, however, can ai)ply here. The law, which the 
respondents are conclusively presumed to have known, as appli- 
cable to their case, is well settled and free from all obscurity or 
doubt. It would perhaps he more exact to say, they are bound 
as if they knew tlie law. Late cases furnish some interesting 
discussions upon this subject. CutUr N. J., 125; 

United States v, Anthony^ 11 Blatchf., 200; United States v. 
Taintor^ id., 374; 2 Greeul. Or. Law, 218, 244, 275, 5S9. 
Black V, Wa'/xl, 27 Mich., 191; S, (7., 15 Am. Law E., 102, and 
note> 171. The rule, though productive of hardships in partic- 
ular cases, is a sound and salutary maxim of law. Then, the 
respondents say that they were misled by the advice of the magis- 
trate, of whom they took counsel concerning their marital re- 
lations. But the gross ignorance of the magistrate cannot ex- 
cuse them. They were guilty of negligence and fault, to take 
his advice. They were bound to know or ascertain the law and 
the facts for themselves, at their peril. A sutfieient criminal in- 
tent is conclusively presumed against them, in their failure to do 
so. The facts ofiered in proof may mitigate, but cannot excuse the 
offense charged against them. There is no doubt that a person 
might commit an unlawful act, through mistake or accident, and 
with innocent intention, where there was no negligence or fault, 
or want of care of any kind on his part, and be legally excused 
for it. But this case was far from one of that kind. Here it 
was a criminal heedlessness on the part of both of the respond- 
ents to do what was done by them. The Massachusetts eases, 
cited by the counsel for the state, go much further than the facts 
of this case require us to go in the same direction, to inculpate 
the respondents. Besides those erases, see also Cofmnomoeaith 
Blwell^ 2 Met., 190; Commonwealth 'O. Barren^ 9 Allen, 
489; Commowmmlih *i>. Goodman^ 9T Mass., 117; Comrmn- 
wealth Bmmofis, 98 id., , 6. We see no relief lor the re- 
spondents except, if the facts yyarrant it, through executive in- 
'terppsition. ’ ' ■ . ^ overruled. ■ 


. Appleton, #altbn, Barrow^^ Dahiprth JahdWi^giff, 

'COnCUtted^ ■“ ^ . . - /' ‘v, : ' 7; : ,, 

, V " r '"v' ' v\ i' ,r, '7' ;'7 '''.V; 
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MoKay State. 

(44 Tex., 40.) 

Assault: Infcnf — Ahlllfy to injure — Pointing unloitded weapon. 

On an iiidictmcnfc for an assault aiiJ battery, where the evidence showed that 
the respondent pointed an unloaded pistol at the prose^eutor, at the distance 
of six paces, and orJerocl the prosecutor to kneel down, which he did tliroui'h 
fear, it vras l}cJil that this dh:l not constitute an assault. 

Uuder the Texas code pointing’ an unloaded Aveapon, without any actud intent 
to do physical injn^^ . is not an assault. 

In order to constitute an assault, there must be an actual intent to do a physi- 
cal injury. 

AVhere there is no ability to indict inj'ury, and this is laiown to the respondent, 
he cannot entertain the intent to do injury. 

Fear on the part of the prosecutor cannot constitute a threatening act an as- 
sault, when there is no intent or ability to do physical injury, even though 
such fear is reasonable under the chcuin stances. 

lioEERTSj C. J. The charge of the court, which presents the 
main issue in the case, is as follows: 

“If the jury belie^^e, from the evidence, that the defendant 
pointed an unloaded pistol at Daniel Duke (within shooting dis- 
tance, if the pistol had been loaded), with intent to frighten him, 
at the same time ordering him to kneel down, and that the said 
Duke, not knowing that the said pistol was not loaded, was made 
to feel afraid, and caused to kneel down, the defendant is guilty 
of an assault.” 

This charge was given at the instance of the district attorney, 
the facts in proof being suhstantially in correspondence with it. 
The defendant’s counsel asked three charges, to wit: That if the 
pistol was not loaded, or if defendant could not shoot Duke with 
it, or if he did not intend to shoot him, he could not be convicted; 
which were all refused by the court. The defendant was found 
guilty of a simple assault, and fined twenty-five dollars. He 
moved for a new trial because of the refusal of these charges, 
and that the verdict was not warranted by the evidence, as 
well as on other grounds, 'which being overruled, he gave notice 
of appeal* 

This charge , above set oat, and the i^efasal of the counter 
charges, are the main matters deserving notice on the appeal 

This charge makes an, .apparent attempt to commit a, battery 
by McKay, which produces; , the feeling of shame or fear; ih the: 
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mind of Duke, an assault. This is beliered to l3e eiToneons, be- 
cause, the pistol of McKay being unloaded, it was impossible 
for liiiii to have committed a battery upon the person of Duke, 
and because tlie actual injury in mind, such as sliarne or fear, 
siifiered by Duke, which was caused by the apparent attempt of 
McKay to commit a batteiy^ on liis, Duke's, person, is not a legal 
injury that constitutes an assault, it being shown that, by 
the means used, McKay did not have the ability to commit a 
battery. 

These propositions, it is believed, can be maintained by a due 
consideration of tlie provisions of onr penal code, that define and 
explain the offenses of assault and of assault and battery, which 
will lead to three important conclusions, having reference to this 
case : 

1. That there is a marked difference between the legal injury 
resulting from the act and intent of the assailant, in the attempt 
to commit a battery, and in the actual injury of shame or fear, 
in the mind of the assailant, that may have been intended and 
produced by the act of the assailant. 

' 2. To effect the legal injury indictable as an assault, the as- 

eailant must have the ability to commit a battery by physical 
violence on the person by the means usech 

3. Tlio actual injury of shame or fear in the mind of the as* 
sailed is not a necessary element in the oSense of an assault, and 
the legal injury can exist as well without it as with it, and when 
shown to have been produced, it is pertinent in the case only as 
matter of aggravation to the legal injury. 

An assault is an attempt to commit a battery. The variation 
in the terms contained in the definition are only different modes 
in stating the same thing. The definition is, that “ any attempt 
to commit a battery, or any threatening gesture, showing in it- 
self, or by words accompanying it an • immediate intention, 
coupled with an ability to commit a battery, is an assault.’’ 

Thus it is necessary to understand precisely what it takes to 
constitute a battery. The definition is, the use of any xmlaw- 
ful violence upon the person of another, with intent to injure 
him, w-htitever be the, means qr degree of violence used, is an as- 
sault and battery.” / ' ' ■ ^ 

This definition makes it necessary that two things; should con- 
W' 4entalrwhr^ ac^,;';aB ’ 
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panying it, on the part of A., when he commits a battery on B., 
each of which requires a particular examination separately. 

As to the physical act done by A., let it be supposed that A. 
strikes B. a blow with a stick on the head, and wounds him by 
a bruise tliat is painful; it is the blow given by A., and not the 
'wound left on the head of B. that constitutes the physical act 
that is meant in the first part of the detin iti on, by the expression, 

use of violence upon the person of another.^' Violence upon 
the person, as here used, means the force upon the person, re- 
ferring to the act of A. in using it on the person, and not to the 
intended elfects on B. in receiving it on his person; for the ex- 
istence of the pain, or shame, or other disagreeable emotion of 
the mind, on the part of B., as the effect or result of the blow 
on his person, is wholly immaterial, and need not be proved, and 
when proved in any case, is proved only as an aggravation of, and 
not as a necessary fact to the complete establishment of the bat- 
tery. The means used by A, to exert the force on the person of 
B. may be anything capable of producing physical force, as the 
hand, the foot, a stick, a rock thrown by him, or a bullet shot 
out of a gun or pistol by him, so as to take effect on the person, 
however slight. Hence, it is described in the books by the ex- 
pression, the least touching of the person of another,” the 
word touching having reference to the act of A. that took effect 
on the person of B., and not to the bodily or mental sensation of 
B. produced by it, further than that it did touch him. The case , 
above supposed, presupposes and evinces that A. has had the 
physical capacity to do the act, and also embraces the additional 
element that he intended to do it, or that in the act of doing it, 
he intended to do something else, wkicli was done so negligently 
or carelessly or recklessly as to be tantamount in law to the in- 
tention to do what he did; otherwise, the act would be purely 
accidental, and therefore not culpable. 

In addition to the physical act done by A., with the accom- 
panying intention, direct or indirect, as just specified, it mxist also 
be done ^^with intent to injure'' B., in oi'der to render the bat- 
tery unlawful. This injury intended by A., the assailant, may 
be to the mind of B. as well as to his person. Our criminal 
code provides that the injury intended may be either bodily 
pain, constraint, a sense of shame or, other disagreeable emotion , 
ofthemind,” '' ^ 
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It is not to be understood, however, that the effects upon the 
body and iiiiiid here enumerated as examples embrace all of the 
effects that may be intended by A., the assailant, to be produced 
on the body or mind of B., by the act of A. in committing a bat* 
terj upon him. For in the same article it is said, when an in* 
jury is caused by violence to the person, the intent to injure is 
presumed, and it rests with the person inflicting the injury to 
sliow the accident or innocent intention.’^ Thus, in a battery, 
when A. has used physical force upon the person of B., the com- 
bined intention to do the act and to injure him by doing it, thus 
embracing all of the intents necessary to complete the offenses, 
whatever they may be, is presumed in law as against A., unless it 
be shown that the act done by him w^as purely accidental, or that 
the intention with which the act was done by A. was innocent. 

As in a case of homicide, the act of killing being proved, the 
malicious intent is presumed, and the legal injury is held to be 
consummated, whatever may be the one of thousands of motives 
that might have prompted the act, or whether any motive or 
specific intent can he discovered or not, unless some evidence 
can be adduced establishing a mitigation, excuse or defense. 

In assault and battery, the necessary act, to wit, the use of 
violence upon the person of another,’’ is easily understood. But 
the necessary intent to injure him” is not so easily explained 
by an affirmative description. Still, 'the necessary act being 
pi’oved, the necessary intent to injure is known to exist as a le- 
gal necessity, whether we can discover, understand or explain it 
or not, so that the two concurring will constitute the legal in- 
jury of assault and battery, unless it be shown that the act was 
accidental or the intention was innocent. It may therefore be 
,said that, practically, in legal contemplation, the proof of the 
necessary act either is or carries with it the proof of the neces- j 
sary intention to injure, so as to constitute the legal injury, un- 
less it is rebutted by evidence shomng that the legal presump- ; 
tion should not be indulged, which may not be hy showing an 
absence of intention to injure, but by showing that the ini^ution 
was Innbeent with which the act was done. 

This pi^ovisian for presuming an intent from the proqf df, the 
act, pemSesi the whole criininal k#, and is found prescribed in 
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’^"believer the means used is such as would ordinarily result in 
the commission of the forbidden act. 

“ Art. 1G55. On the trial of any criminal action, when the 
facts have been proved which constitute the offense, it devolves 
on the accused to establish the facts or circumstances on which 
he relies to excuse or justify the prohibited act or omission.’^ 
(Pascliars Dig., pp. 399, 400.) 

The term intent to injure ’’ as part of the definition of an 
assault and battery, like the word malice in that of murder, can 
not be described in its full scope and meaning by an affirmative 
description only; and hence it is necessary to give an explana- 
tion of it so as to embrace any and every intent with which the 
act of violence upon the person of another is committed which 
is not shown to be an innocent intent, thus giving a negative as 
well as an affirmative description of what is meant, both of which 
is done in our code. (PaschaPs Dig., art. 2138.) 

Still, it is not necessary in assault and battery that any of the 
actual injuries that are expressly mentioned in the code should 
be felt or experienced in body or mind by B., the party assailed, 
as the result of the act of A. making the blow on the person of 
B., but the assault and battery and legal injury are complete if 
A. intended any such injury in striking the blow, and the law 
makes him intend the injury of some sort, unless the act is acci- 
dental or intent is innocent, and is so shown to he. 

It follows necessarily, then, that what A. did, and intended to 
do, as proved or presumed, is what the law regards as the test of 
the legal injury in determining whether or not the offense of 
unlawful assault and battery has been committed, and not the 
fact of the pain, or constraint, or sense of shame or other disa- 
greeable emotions of the mind of the party upon whose person 
the force has been used by the assailant. For the law rega^rds 
the least touching of the person of another, nnless accidentally or 
innocently done, an injury to society — to the state — whether 
the individual touched has thereby suffered the actual injtiry^ 
either in body or minda intended by the assailant or not. 

An assault by A. upon B. embraces all; of the elements of an\ 
assault rad battery on him, with the single e^ceptidhof the want ' 
of completeness in the pei^f oi^mrace of the act comm^med by A*, I 
to be done whicii^ jf completed? woujd harb been a battery^ ; J 
An .assahli is ah atte^'pt;t^^ 
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tempt is, according to common legal understanding, an intent 
to do a thing combined with an act which falls short of the thing 
intended.’’ (1 Bishop’s Or. Law, sec. 659.) The capacitj- to do 
the violence upon the person by the means used is equally im- 
plied and necessary in assault as in a battery; and the actual suf- 
fering of pain, constraint, shame, or other disagreeable emotion 
of the mind, on the part of the individual assailed, is equally un- 
necessary as an independent fact, and its nonexistence, if proved 
or admitted in any case, would not be a full defense to an ac- 
tion, either civil or criminal. This attempt is fully described 
in our code, so as to embrace every supposable mode of assault, 
as follows: “ Any threatening gesture, showing in itself, or by- 
words accompanying it, an immediate intention, coupled with 
the ability to commit a battery, is an assault.” It must be no- 
ticed that this does not say intention, coupled with the ability 
to commit ” an injury on the individual, but intention coupled 
with the ability to commit a battery ” on him, whicli embraces 
the ability and the intention to use violence upon the person of 
the individual, and also the intention to thereby inflict injury of 
body or mind on him, as heretofore explained as being either 
proved or presumed. 

!N*or does it say any threatening gesture, showing in itself, 
or by words accompanying it, an immediate intention, coupled 
with an apparent ability to commit a battery, substituting in 
law, the appearance of an assault for an assault in fact. To pre- 
vent such a construction,:' the code provides that “by the terms 
^ coupled with an ability to commit,’ as used in article 475, is 
meant: 

“ 1, That the person making the assault must be in such a po- 
sition that, if not prevented, he may inflict a battery on the per- 
son assailed. 

“ 2. That he must be in such distance of the person so assailed 
as to make it within his, power to commit the battejcy by the use 
of the means with which he attempts it” 

' And, lest that should not be plain enough, it is added that “ it 
follow that one who is at the time bf making ah attempt to qohi- 
mit a bhttery under such restraint as ^to deprive him of the power : 
to act, or yifl&o is a^ so great a distance from the person assailed 
;''as/thai.%ca:t^t_^^0h;h^^ ' 

: 
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still not satisfied with tnat, it is added that pointing an un- 
loaded guBj or the use of any like means with which no injury 
can be inflicted, cannot constitute an assault.^’ 

The word injurjj as used in this last sentence, means the legal 
injury produced by an intentional use of force on the person of 
another, and not the actual injury of pain, or constraint, or shame, 
or other disagreeable emotions of the mind in the person assailed. 
Por, if the legal injury or violence to the person was inflicted 
by the means used, it would not be material that it should pro- 
duce the actual injury of the body or mind, such as shame, fear, 
and the like, provided any injury was intended. The word in- 
jury is used in these two different senses in explanation of this 
offense, from which arises the only obscurity or uncertainty at • 
tending the subject; but all which, it is believed, is susceptible 
of an easy explanation in harmony with the principles that have 
been announced. For instance, “when an injury is caused by 
violence to the person, the intent to injure is presumed, and it 
rests with the person inflicting the injury to show the accident 
or innocent intention.*’ Here, it is the legal injury that is caused 
by the violence to the person and from which the intention to 
commit the actual injury of the body or mind of the person as- 
sailed is presumed. 

And again: “Any means used by the person assaulting, as by 
spitting in the face or otherwise, which is capable of inflicting 
an injury, comes within the definition of an assault, or an as- 
sault and battery, as the case may be.” Here it is used in the 
sense of a legal injury, caused by phj^sical violence used or at- 
tempted on the person, as it is in the article last quoted. This 
is so inferred from the example given of physical force/ as spit- 
ting in the face, as well as those given in the preceding article, 
all of which as enumerated are appropriate means for inflicting 
physical force upon the person, and none of them that are enu- 
merated are appropriate means, such as words^ threats, hostile 
appearances, or the like, calculated to produce a moral or mental 
force upon the mind of the person assailed. 

Threats and hostile appearances would often be as appropri- 
ate means of producing the actual injury of cbnstraint, shame, 
or other dkagreeahle emotions of the mind, as blows with thO 
hand, and frequently more so, and it: is hardly to be supposed 
that they woiild have Been’ omitted in the very c^refnl enumpra- 
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tlon of the means that could be used in committing an assault, 
or assault and battery. 

Ill this view of the provisions of the code, it is not in- 
tended to lay down authoritative rules, as applicable to other 
cases coming under the articles reviewed, vdiicii are not di- 
rectly applicable to this case, but to pi'esent general views 
preparatory to the proper consideration of the main question 
here now, which is, What is the legal effect of the pistol being 
unloaded? 

Now, to apply these principles, so far as applicable, as deduced 
from our penal code, to the facts of this case, and to the charge 
of the court thereon, McKay pointed an unloaded pistol at and 
threatened to shoot Duke, ordering him to get on his knees, 
which he did. This was an act in itself, and coupled with words 
showing an intention to shoot him, with the intent to put him 
under constraint, and to produce shame or other disagreeable 
emotion of his mind. It was clearly an apparent assault, and to 
Duke, who was doubtless ignorant that the pistol was unloaded, 
it was calculated to and did excite fear, and a reasonable appre- 
hension of death or serious bodily injury, and was so intended 
by McKay, It falls short of an assault under our code, because 
it is expressly declared therein that pointing an unloaded gun at 
a person cannot be an assault, giving the reason, in the same 
connection, that it is a means with which no injury can be in- 
•fticted, and it might be added, that the person pointing the gun, 
knowing it to be unloaded, could not possibly intend, then, to 
shoot the person pointed at. 

The injury that such an act cannot produce is the legal injury 
of physical violeuce to the person of the individual pointed at, 
in Contradistinction to the actual injury of him by constraint, 
shame, or other disagreeable emotion of the mind, which latter 
injury it most assuredly could, and generally would, be almost 
certain to produce. If it had been intended to make this actual 
injiny of constraint or fear, when produced by any adeqiiate 
means, the test of the criminality of the act producing it, surely 
the legislature would not have picked out Ihe pointing of a gun, 
though niiloaded, as the one to exempt, as a means that could hot 
produce it^ which act, above all others, most eonitnonly produices; 
that^ffe^t,, wh%it is'riht by .'thej person pointed: afcto/^be;; ; 
hnloaded.^^^^^ iSao ’4^ecihred|.:wip<i(ut''''^haK^ 
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or exception, that “pointing an unloaded gun cannot constitute 
an assauit.'*^ 

Serionslv tlireatening a man to kill Mm, clone in anger, is well 
calculated to produce the same effect, generally in a lighter de- 
gree only, and it is not enumerated as one of tlie means that can 
produce the legal injury that is indictable as an assault. Both 
together, pointing tlie nnloarled pistol and the threats, as in this 
case, would not alter the nature of the actual injury of constraint 
or fear, or disagreeable emotion, but could only increase it in 
degree, wliich increase is only a matter of aggravation, and can- 
not be made a distinct ground of legal injury, when neither the 
pointing the unloaded pistol nor the threats, separately, can 
amount to a legal injury. (See Criminal Code, from arts. 2137 
[475] to 2148 [486], both inclusive, PaschaTs Dig.) As the acts 
and words of McKay put Duke under constraint, it may ainonnt 
to false imprisonment, which may be accomplished by threats and 
various other means not amounting to, and do not, therefore, neces- 
sarily include an assault (Paschal’s Dig., art. 2169 [508] ). When 
“ words are used, which are reasonably calculated to produce and 
do produce an act which is the immediate cause of death, it is 
homicide,” committed by the person using them, and is then of 
such serious consequence that the law takes notice of the words 
as constituting the cause of the death (Paschal’s Dig., art. 22Q7 
[546]). There is no provision giving such or similar effect to 
mere words in the minor offenses, such as assault. 

Whether pointing an unloaded gun or pistol is an assault, 
when the person pointed at is ignorant of the fact of its being 
unloaded, has long been a mooted question, which has been de- 
cided both ways by the courts, in both England and America, 
and as a question at common law, in reference to all of the de- 
cided cases bearing upon it, civil and criminal, it is one of diffi- 
culty, that has often been liable to changes of opinion and decis- 
ions, as may be seen by reference to the numerous cases cited in 
the elaborate brief of the attorney general in this case, for the 
definite settlement of,, which long continued , conflict, it may be 
presumed, it was positively and unqualifiedly declared in the 
peiial code, that ^^pointijig an unloaded gun, or the use of any 
like lueans^ with which no injury can be inflicted, cannot consti- 
tute an assault^” which would be; imperative on this cpurt;i had 
all the'dec^sio;n|^Jbi^h'^h;'Eug^ been hue, way,'. 
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and tliat against this riile^ instead of being vaseillating and con- 
flicting, as they have been. 

Mr. Bishop, in his most valuable work on criminal law, says: 

An assault is any xuilawful physical force, partly or fully put 
in motion, which creates a reasonable apprehension of immediate 
physical injury to a human being ’’ (2 voL, sec. 32). 

In the explanation of the different parts of the deliiiitlon, he 
says, in reference to the peril or fear: ‘‘There is no need that 
the party assailed he put in actual peril, if only a well founded 
apprehension of danger is created,’’ for tlie suffering is the same 
in one case as in the other, and the breach of the public peace is 
the same.” He then gives the pointing an unloaded pistol as 
an instance, and says: “There must be, in such cases, some 
power, actual or apparent, of doing bodily harm, but apparent 
pow’^er is sufficient.” 

This makes an apparent force sufficient if it creates a well 
grounded apprehension of peril in the party assailed, and is be- 
lieved to be contrary to the provisions of our code in two respects, 
to wit, the apparent force is made tantamount to the actual, and 
the well grounded apjprehension of peril on the part of the 
assailed is made one of the elements of assault, whereas, by our 
code, if on the part of the assailant, the act coupled with the 
necessary intent to injure, as proved or presumed, is sufficient, 
it is immaterial whether or not fear of danger or well grounded 
apprehension of peril is created on the assailed, or even whether 
he was aware of the attempt or not. 

If the pistol had been loaded, and otherwise in condition to 
shoot when it was intentionally pointed at Duke within a dis- 
tance that it could take effect if discharged, the manifestation of 
anger, and the threats of McKay would have constituted extra- 
neous and affii*mative evidence of an express intention to injure, 
necessary and sufficient to ma;ke the assault complete. So, too, 
the pointing the pistol alone, under like circumstances if loaded, 
without the manifestation of anger and the threats, would of 
itself carry with it the presumption of the necessary intention to 
injure. Such act intentipnaHy done by McKay would have put . 
ill immiheut danger the life of Duke, who had given him no just 
cause to dp i% and it ; is difficult to imagine how it could he pos- 
sible to shpw McKay^s ipteu^^ mdoing such.anact to be innpA 



56 


AMERICAN CRIMINAL REPORT?^. 


Blit, on tlie other liand, the pis^to] being nnloadedj the point- 
ing of it was not an act, nor the coiiiuiencement of aa act, that 
could possibly nave resulted in a battery by such a nse of it, and, 
therefore, the act necessary as an ingredient in an assault was 
totally wanting. T or the error in the charge of the court, the 
judgment is reversed and the cause remanded. 

Bevened and remanded. 

Irla 2^’I), J,, did not sit in this case. 


State m . Williams. 

(75 N. a, 134.) 

Assault akd Battery i Buhs of disGiplim — Yoluniury associations. 

Oxt tlae trial of an indictment for assault and batteiy, the evidence showed that 
the prosecutrix and the respondents were members of a society called Good 
Samaritans. The society had a ceremony of expulsion from the society. 
The prosecutrix becoming remiss in her duties, the respondents proceeded 
to perform the ceremony of expui^n, which consisted in suspending the 
prosecutrix from the wall by a cord fastened around her waist, the prosecu- 
trix resisting; that respondents were guilty of an assault and batteiy. 

Buies of discipline of voluntary associations must conform to the laws. 

Ikeictment for an Assault and Battery, tried before Moore, 
J., at spring term, 1876, of Martin Superior Court. 

The defendants and the prosecutrix were members of a benev- 
olent society in Hamilton, N. 0., known as the Good Samari- 
tans,” yvhich society had certain rules and ceremonies known as 
the ceremonies of initiation into and expulsion from the society. 

The prosecutrix, having been remiss in some of her obliga- 
tions, and having been called upon to explain, became violent. 
The defendants, with others, proceeded to perform the ceremony 
of expulsion, which consisted in suspending her from the wall by 
means of a cord fastened around her waistr^his ceremony had 
been performed upon others theretofore, in the presence of the 
prosecutrix. She resisted to the extent of her ability. 

There was conflicting evidence as to whether they lifted her 
from the floor, or intended to treat her differently from others 
who had been expelled, and it was shown that as soon as she 
cried out that the cord hurt her, she was released, and fainted 
immediately* >\Her dress was 'torn/ftom her.' ' ' , 
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The defendaiits' counsel contended that if the defendants only 
intended to perform the usual ceremony of expulsion, and were 
actuated by no other motive, and did not intend to hurt her, they 
were not guilty. That in order to commit a crime, there most 
be an unlawful act, coupled with a vicious will. 

Hio Honor held that in any view of the case, if the defend- 
ants tied the cord around the waist of the prosecutrix as stated, 
they were guilty. 

There was a verdict of guilty, and judgment thereupon. The 
defendants appealed. 

Attorney General Hargrew for the state. Mullen cfi Moore^ 
and Walter Glark^ for prisoners. 

Bykxjm, J. When the prosecutrix refused to submit to the 
ceremony of expulsion established by this benevolent society, it 
could not be lawfully inflicted. Rules of discipline for this and 
all voluntary associations must conform to the laws. If the act 
of tying this woman would have been a battery had the parties 
concerned not been members of the society of ‘‘ Good Samari- 
tans,’^ it is not the less a battery because they were all members 
of that humane institution. The punishment inflicted upon the 
person of the prosecutrix was wilful, violent, and against her 
consent, and thus contained all the elements of a wanton breach 
of the peace. Belt v, Hansley^ 3 Jones, 131. There is no error. 
This will be certified. 

Judgment affirmed » 


Hbotbix vs. State. 

(50 Ala., 148.) 

Assault abb B atteey : of stolen propeady — Oath to jury -^Breach 

of the peace. 

On the trial of m indictment for assault and battery, the respondent offered to 
prove that the assault and battey was committed m to retake a 

horse which had been stolen from him a short time before, from a pe^n in 
whose possession he found it. HeM inadmissible, and that it would pot ex- 




cuse, justify, or mitigate the oSbnse. 

A man h^ no tight to re^ke stolen l^roperty by a breach of the peace. 

Bie oath to the jmy in this case, viz. ; and truly tQ ty the iss^e joined 

/ and.a'trueyWdict toirender'accor^ evklenpe,'’ 'was l|@ld 

.tmderthe’^banf 
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ii'RicxicLL, J. The ilefeadimt wa^ indicted for an assanli and 
oattery on une Dallas I^irvin. Evidence was offered on the trial 
teutling lo prove the cuiumist>ion of the a.'isault and battery, and 
to f iiuv; tfiat it wu* ennsed by the refusul of the prosecutor to give 
tip to the defendant possession of a niare whieli he was riding, 
and which was claimed by the defendant. 

Tite defendant (.itfered to prove that the ntare was his property 
and liad been stolen from him, a short time before, in Sander- 
dale comity. The state objected to the admission of this evid- 
ence, and the court sustained tiie oiijeetion; and this ruling of 
the court, to which an exception was reserved by tlie defendant, 
is now assigned as error. 

If the true owner is deprived of the possession of his property 
by fraud, force, or any other illegality, he may lawfully reclaim 
and retake it, whenever he can do so without a breach of the 
peace. But, as it is said by Blackstone, “ Tlie public peace is a 
superior consideration to any one man’s private property; and as, 
if individuals were once allowed to use private force as a remedy 
for private injuries, all social justice must cease, tbe strong 
would give law to tbe weak, and every man would revert to a 
state of nature; for these reasons, it is ptrovided that this natural 
right of recaption shall never he e.xerted where such exertion 
must occasion strife and bodily contention, or endanger the 
peace of society.” 3 'Wendell’s Blackstone, i. If the evidence 
oftered had been admitted, it could not have justified, excused, 
or mitigated the offense with which the defendant was charged. 
If his purpose was to reclaim his horse, he should have sought 
that purpose, not by violence, but through the peaceful remedies 
of the law. The law cannot countenance the substitution of 
physical violence in the place of these remedies. The court did 
not err in the exclusion of the evidence. 

2. There was no error in the oath administered to the jury. 
They were sworn “ well and truly to try the issue joined, and a 
true verdict to render according to the evidence,” 

This is a substantial compliance with the statute (Eev. Code, 
1 4092), and nothing more is reg^uired. 

JvdgrMni affimed. 
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OOJIMOIS-WEAXTH VS. CoLLBEEG. 

(119 Mass., 351.) 

Assault aot Battery: Fighting mj mutual agreement » 

On an indictment for assault and battery where the evidence was that the re- 
spondent and another, by mutual agreement, went out to light one another 
In a retired xdace, and did fight in the presence of from fifty to one hundred 
persons, and that both were braised in the fight, which continued until one 
of the parties declared iiimself satisfied, it was held tliat each was guilty of 
an assault and battery on the other. 

All fighting is mdawf iil, and it is of no consequence that it is by mutual agree- 
ment and without anger or malice on the part of those engaiged in it. 

Eotioott, J. It appears by the bill o£ exceptions that the 
parties by mutual agreement went out to fight one another in a 
retired place, and did fight in the presence of from fifty to one 
Inindred persons. Both were bruised in the encounter, and the 
iiGfht continued until one said that he was satisfied. There was 
also evidence that the parties went out to engage in and did en- 
gage in a “ run and catch ” wi’estling match. We are of opinion 
that the instructions given by the presiding judge contained a 
full and accurate statement of the law. 

The common law recognizes as not necessarily unlawful cer- 
tain manly sports calculated to give bodily strength, skill and 
activity, and “ to fit people for defense, public as well as per- 
sonal, in time of need.” Playing at cudgels or foils, or wrest- 
ling by consent, there being no motive to do bodily barm on 
either side, are said to be exercises of this description. Post. 0. 
L., 259, 260. Com. Dig. Plead., 3 m., 18. 

But prize fighting, boxing matches, and encounters of that 
kind, serve no useful purpose, tend to breaches of the peace, and 
are unlawful even when entered into by agreement and without 
anger or mutual ill will. Post. 0. L., 260; 2 Greenl. oaEv., 

§ 85; 1 Steph. K P., '211. 

If One party license another to beat him, such license is void, 
blouse it is against the law. Matthm v. OlUi^on, Comb., 218. 
litajtt action for assault, the defendant attempted to put in evid- 
epee that~ihe plaintiff and he had boxed by consent, but it was 
held no bar, to the action, for, boxing was uhlawful, and the don-r -; 

'3 
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.Stout i\ W'mi. 1 .llawks (IT, C.), 420; and in Bell c. Ilaiisley^ 
8 Jones (N, C.), 131. In Adams v. Waggoner^ 33 Ind., SSI, tlie 
authorities are reviewed, and it was held that it was iiohar to an 
action for assault that the parties fought each other by iniitiial 
consent, but that such consent may be shown in mitigation of 
damages. See Logan i\ Austin^ 1 Stew. (Ala.), 476* It was said 
by Coleridge, J., in Regina Leivis^ 1 0. & K., .419, that no 
one is justified in striking another except it be in self-defense, 
and it ought to be known, that whenever two persons go out to 
strike each other, and do so, each is guilty of an assault;” and 
that it was immaterial who strikes the first blow. See Rex v. 
Perkins, 4 C. & P., 537. 

Two cases only have been called to our attention, where a dif- 
ferent rule has been declared. In Cliamjyer -y. State^ 14 Ohio 
St., 437, it was held that an indictment against A. for an assault 
and battery on B., was not sustained by evidence that A. as- 
saulted and beat B. in a flglit at fisticuffs, by agreement between 
them. This is the substance of the report, and the facts are not 
disclosed. ISo reasons are given or cases cited in support of the 
proposition, and we cannot but regard it as opposed to the weight 
of authority. In State 'V. Beck^ 1 Hill (S. C.), 368, the opinion 
contains statements of law in which we cannot concur. 

Exceptions omrTuled, 


DoEHRiisra m State. 

(49 Ind., 56.) 

Assatot A5?» Batteet: Arrest-^ Dmgerms mapon^^ Question of f(wt^ 
Folkenmi — Presumption, 

On an indictment against the respondent, a policeman, for an assault and bat- 
tery on a brother of one whom he had arrested for larceny, without a war* 
rant, and who was apparently endeavoring to assist the prisoner to escape^ 
it was held, that what is a dangerous weapon is a question of fact and not 
of law, and that the court has no right to instruct the jury as matter of law, 
that a policeman’s mace is a dangerous weapon. 

A peace ofScer may lawfuRy arrest, without a warrant, one whom he has rea- 
sonable cause to suspect of a felony, and it is not necessary for his justifica- 
, tion to establish the guEt of the suspected person. 

It appearing that respondent was a policeman, the court will presume that he 
" possesses th^ ordmary powers of a peace olicer. 

Buseibk, G- J. This iyas m ifidietmeiit against the defeudaut 
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for an assault and l)atteiy upon the body of one Thomas G-reoii. 
There was a trial by jury, a verdict of guilty, assessing a fine of 
one cent. There was a motion, for a new trial, wliicli was over- 
ruled, a motion in arrest of judgment, which was also overruled, 
and the court rendered judgment on the verdict. 

The defendant was a policeman, of the city of Evansville, and 
a? such, was informed that a brother of the prosecuting witness, 
Jim Green by name, had stolen a box of cigars. Upon that in- 
formation, he arrested said Green. He was taking the prisoner 
to the city prison, and on his way there, passed the house of the 
prosecuting witness. The prisoner expressed a desire to see his 
brother, the prosecuting witness, and was told by the defendant 
that he could see him outside the house. 

All the persons present agree in their testimony, that the pris- 
oner attempted to either go into the house or escape, and that 
the appellant knocked him down twice with his mace. In the 
scufSe that ensued, the appellant and tlie prisoner got around the 
coimer of the house of the prosecuting witness, about ten feet 
from the corner. At this point of time, the prosecuting witness 
heard the noise, and went out and placed his hand upon the 
shoulder of the appellant, and turned Mm around to tlie gas 
light. The theory of the state is, that the prosecuting witness 
heard the noise and went out to stop it, without knowing who 
the parties were, and that he gently laid his hand upon the ap- 
pellant and turned him around to the gas light to see who he w’as. 
On the other hand, it is contended that the prosecuting witness 
knew ’who the parties were, and went out to aid his brother in 
escaping. All the witnesses agree, that he laid his hand on the 
officer before he was struck. The appellant struck him over his 
Ms head with a mace. It is further argued, that it can make no 
difference what the real purpose of the prosecuting witness was, 
if the appellant had reason to believe, and did believe, that his 
purpose w^as to aid in the escape of his brother. The prisoner 
did, in fact, make his escape. 

, Counsel for appellant contend that the second instruction was 
erroneous, because the court told the jury that the weapon used 
was a dangerous ,one, ’^hen the (juestion should have been sub- 
mitted to the jmy to determine, as a fact. The in- 
struction was in; these words: coming, to a : conclusion in 

■^ihis’ease, it-iaamj^rtant^that^^ 
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id tlio weapon nsed. Custom seems to sanction the use hj police 
establisliineiits of pistols, maces, and otlier dangerous and deadly 
weapons, but they ought to use such weapons prudently. There 
can be no doubt, and as to this the jury and counsel for the state 
and defendant will fully agree with me, that the weapon used by 
the defendant in this case u’as a dangerous weapon. Did he use 
it recklessly or cruelly, or did he use it prudently?” 

It is the duty of the court to diarge the jury as to all matters 
of law applicable to the facts proved. It is the province of the 
jury to ascertain tlie facts. The question of whether a particu- 
lar weapon was or was not dangerous, was a question of fact, and 
not of law, and hence should have been submitted to the jury for 
ascertainment. BarJeer v. The State, 48 Ind., 103. 

It is also claimed that the court erred in giving the following 
instruction: “ If the defendant made the arrest of James Green 
for a felony, on information and not on view, he made it at his 
own peril; and in order for him to justify the assault upon 
Thomas Green, the prosecuting witness, when it becomes a mat- 
ter of inquiry, it devolves upon the defendant to show that the 
party under arrest was guilty of the crime for which he was 
arrested,” 

In our opinion, the instruction was clearly erroneous. 

It never was necessary, under the law, for a peace oiScer to 

show that the party under arrest was guilty of a crime for 
which he was arrested.” A peace officer has a riglit to arrest 
without a warrant, when he is present and sees the offense com- 
mitted. He has a right to arrest without a warrant on informa- 
tion, when he has reasonable or probable cause to believe that a 
felony has been committed; and herein there is a distinction as 
to the extent of his authority. In cases of misdemeanor, the 
officer must arrest on view or under a w’^arrant; in cases of felony, 
he may arrest without a warrant, upon information, where he 
has reasonable cause. And the reasonable or probable cause is 
an absolute protection to him, *^when it becomes a matter of in- 
quiry,” and in no case is he bound to establish the guilt of the 
party arrested. 1 Hilliard Torts; 49 Ind., 2d ed., 233, 284, 
233, and notes. 

In Bailey m. Mim, 8 Wend., 850, the court held: If an inno- 
cent person is arrested upon suspicion by a private individual, 
such individtiar is excused if a felony was in fapt committed, 
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aiiil there was reasonable ground to suspect the perteon arrested. 
Blit if no felony was committed by any one, and a private ixuli- 
vidual arrest without a warrant, such arrest is illegal though an 
officer would be justified if he acted upon information from 
another wdilch he had reason to rely upon.’^ 

In Smuuel v. Paine ^ 1 Doug., 350, Lord Mansfield held that 
if any person charge another with feiony, and desire an officer 
to tahe him in custody, such charge will justify the officer, 
though no felony was committed. 

In a MS. note of a case of Williams v. Dawsem^ referred to 
by counsel in Hohhs v. Branseomhy 3 Camp., 420, Mr. Justice 
Buller laid down the law, that ‘‘ if a peace officer of his own 
head takes a person into custody on suspicion, he must prove 
that there was such a crime committed; but that if he receives 
a person into custody, on a charge preferred by another of fel- 
ony or breach of the peace, then he is to be considered as a mere 
conduit, and if no felony or breach of the peace was committed, 
the person who preferred the charge alone is answerable.’’ 

In Halls JBnmscoml^ sujpra^ Lord Ellenboroiigh, in speak- 
ing of the rule laid down by Judge Buller, said: ^‘This rule 
appeared to be reasonable, and that very injurious consequences 
might follow to the public, if peace officers, who ought to re- 
ceive into custody a person charged with a felony, were person- 
ally answerable, should it turn out that in point of law no fel- 
ony had been committed.” 

In 1 Chit Orim. Law, 22, the law is stated thus: Constables 
are bound, upon a direct charge of felony, and reasonable 
grounds of suspicion laid before them, to apprehend the party 
accused, and if upon a charge of burglary, or other felony, he be 
required to apprehend the offender, or to make hue and cry, and 
neglect so to do, he may be indicted. And a peace officer, upon 
a reasonable charge of felony, may justify an arrest without a 
warrant, although no felony has been committed, because, as ob- 
ser’^^ed by Lord Hal^, the constable cannot judge whether the 
party be guilty or not, till he come to his tidal, which cannot be 
till after his arrest; and> observed by Lord Mansfield in 
ml a man charges another with a felony, and re- 
quires anothei^ to into custody, and carry him before a 

jmagistr^te, it .wuld be rnisehievous th# ite Officer sh^ld 
;be'baund’#rst'tn;t^^ £^nd,:,,%t;li^ his id 
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the truth of the eliarge; lie that makes the ehra*ge should alone 
be ansNrerahle; the uflieei* does his duty in conreying the ac- 
cused before a magistrate, who is authorized to examine and 
commit, or discharge/’ 

The law applicable to arrests by a private person is stated 
with great precision and clearness by Tilglmian, 0. J., in WaJce- 
ly Uart^ 6 Biiin., 316; where, after quoting a provision of 
the state constitution and commenting thereon, it is said: “But 
it is nowhere said, that there shall be no arrest without w’arrant* 
To have said so would have endangered the safety of society. 
The felon, who is seen to commit murder or robbery, must be ar- 
rested on the spot or suffered to escape. So although not seen, 
yet if knowm to have committed a felony, and pursued with or 
without a 'warrant, he may be arrested by any person. And 
even %v]ien there is only probable cause of suspicion, a private 
person may without warrant at his peril make an arrest, I say 
at his peril, for nothing short of proving the felony will justify 
the arrest. These are principles of the common law, essential 
to the welfare of society, and not intended to be altered or im- 
paired by the constitution/’ 

We think the instruction under examination, when applied to 
arrests by a private person, expresses the law correctly, but when 
applied to arrests by peace officers, is clearly erroneous. 

It is, however, insisted by the Attorney General, that there is 
nothing in the record showing that the appellant possessed the 
powers of an ordinary peace officer. The city of Evansville is 
governed by a special charter, which does not define the powers 
of the police force. The charter confers on the common coun- 
cil power “ to establish, organize and maintain a city watch, and 
prescribe the duties thereof,” and “ to regulate the general police 
of the city.” 

The ordinances of the city, defining the duties and prescribing 
the powers of the police force, were not read in evidence. It is 
earnestly claimed that we cannot, under these circumstances, in- 
dulge the presumption that the appellant possessed the powers 
of a conservator of the peace. We take notice of the existence 
of, and the powers conferred by, the city charter, and that Ev- 
ansville has a city government. It was proved that the appel- 
lant was acting as a policeman in such city. We think 
should indulge the presum|)itio% that the police force of stieh a 
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city possessed the ordinary powers of peace officers at common 
kw, ])nt we do not think the presumption should be carried be- 
yond the powers possessed by conservators of the peace at com- 
mon law. 

A full and accurate statement of the powers and duties of the 
police forcej under the general act of incorporation of cities, will 
be found in Boaz v, Tate^ 43 Ind„ 60. 

The judgment is reversed, wdth costs; and the cause is re- 
manded for a new trial, in accordance with this opinion. 

Judgment reversed. 


Oomhonwealth m , Hawkins. 

(11 Bush, Ky., 603.) 

Assault and Battehy: Breach of the ^eace — Former comiction — StatuU 

construed. 

On an indictment for an assault and battery, the respondent pleaded that he 
had been tried, convicted and fined for a breach of the peace, and that said 
conviction was for the identical facts charg^etl in the indictment. On appeal 
from an order dismissing the indictment, the facts alleged in the plea being 
admitted to be true, it was held, that the plea was good, and the former 
conviction a bar to the prosecution of the mdictment, 

A statute which punishes the inflicting of wounds by shooting or by cutting, 
thrusting or stabbing with a knife, dirk, sword or other deadly weapon, docs 
not embrace striking and wounding with a pair of blacksmith tongs, and an 
indictment chargiag the latter vras held to charge a simple assault and 
battery only. 


CoFEPu, J. Tlie iudictment in this case charged that the ap- 
pellee did, in sudden heat and passion, without previous malice, 
and not in self-defense, striJee and wound George Gregory with 
a pair of blacksmith tongs, which said tongs was then and there 
a deadly weapon.” 

The appellee, in a plea of former conviction, alleged that he 
had been arrested and tried and convicted before a justice for a 
breach of the peace, committed by fighting with George Gregory, 
- ahd had pp.id the fi^ne assessed against him, and that said convic- 
tion was tor the identical acts charged in the indictment 

deniuirr# to hayj^ng been-overraled, the common- 
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clismissedj and tliis appeal is prosecuted to obtain a reversal of 
that judgment. 

The indictment does not state facts constituting an offense 
•within section 1. article IT, chapter 29 of the G-eiieral Statutes. 
That sectio]! only applies to wounds inflicted by shooting, or by 
cutting, tltvastlag or dalhlng with a knife, dirk, sword, or other 
deadly weapon, and does not embrace a imundhig such as is 
charged in this case. 

The indietiiient was therefore good only as an indictiiient for 
an assault and battery, and the question is, ^vhother a conrietiun 
for a breach of the peace is a bar to a subsequent prosecution for 
an assault and battery constituting a part of the transaction. 

This question came before this court in 1S3T, in Tho Com- 
monwealth V. I£lllcr, 5 Dana, 3T0. and it was then held, though 
not without some hesitation, that conviction for a breach of the 
peace, unless obtained by the fraud or collusion of the party 
pleading, was a bar to an indictment for an assault and battery 
committed in ihe breach of the peace for which the dofendaut 
had beeu fined. 

Since that time the subject has been repeatedly passed tipou 
by courts of last resort, both in this country and England, and 
we think the decided weight of authoritj is in accord with the 
former decision of this court. 

The breach of the peace for which the appellee was tried is a 
distinct offense from that of assault and battery for which he 
was indicted, but was embraced in the latter because there can 
not be an assault and battery svitbout a breach of the peace. 

The breach of the peace being included in the assault and 
battery, it is impossible that the appellee should be convicted of 
assault and battery without being also convicted of the breach of 
the peace; and thus, as he has already been found guilty of a 
breach of the peace, he would be in jeopardy a second time for 
the same offense — i. e., for breach of the peace — and if con- 
victed and punished, he would be twice punished for one offense, 
which is repugnant to both the common law and our own written 
constitution. 1 Bish. Or. Law, sec. 683. 

Judgment affirmed. 
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Paulk m , Si ate. 

(o2 Ala., 427.) 

Bastaldy : i mjjris'ojunen^for debt — Evidence. 

Bastardy is a penal proceeding’, and lias some of the characteristics of a civil 
action and some of a criiiiinai prosecution. Imprisonment of the imtative 
father for non-compliance with a judgment in a hasta-rdy proceeding does 
not infringe the constitutional prorision against imprisonment for debt. 

In a bastardy proceeding, it seems that it is ijroper to show on behalf of the de- 
fendant that the child resembles a third iierson, who has had opportunity for 
illicit mtercoursG v/iih the mother. 

In a bastardy proceeding, evidence to show that the bastard resembled the chil- 
dren of a man who had been seen with the prosecutrix is inadmissible, being 
too remote and unsatisfactory. 

Appeal from the Circuit Court of Randolph. 

Tried before Hon. John Hisndkrson. 

This was a proceeding against appellant under the statutes for 
bastardy. On the issue before the circuit court as to the pater- 
nity of the child, the mother testified that apj>ellant was its 
father. The defendant then introduced a witness who testified 
that he “ had seen one Clark Messmer with the prosecutrix on 
two occasions since the commencement of the prosecution, and 
that both times they were going in the direction of the court 
house;” that he had seen the bastard child and “ that it favored 
Clark Messmer's children.'' 

To the italicised portion of this testimony the state objected, 
and the court thereupon excluded it from the jury. 

The jury having found the issue against defendant, and he 
being unable to give bond, the court sentenced him to jail, as the 
statute requires. The defendant denying the power of the court 
under thie constitution, to make such order, objected and except- 
ed to the sentence. 

William M. Smith, for appellant: 

I, Under the constitution there can he no imprisonment for 
debt Hone of our laws make bastardy a crime. The proceed- 
ings authorized by the statute are not criminal. The. governor 
cannot pardon the defendant, If the parties marry, or the child 
dies, the proceeding abatet It is a mere proceeding, then, to 
enforce/the perfonnante of a civil duty in behalf ,ol a partjehlar 
ijidiyidaalj iuether y?ords, a debt Ho statute makes it a brim- 
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ant is not required to be made out beyond a “ reasonable doubt.” 
Eyeintlung siiows tliat it is a mere civil proceeding. 

II. Proof to sliow the probability of another guilty agent is 
always admissible. The eyidence, liowerer weak, cannot be ex- 
cluded if it has a tendency to prove the issue. BrickelPs Digest, 
800, § 82. That the proof offered was admissible on an issue of 
paternity, see Lord Manstield in Dotiylass Case^ Wills on Cir 
curnstantial Evidence. 

JohnW, A. Sanfoixl^ Attorney General, contra. 

Brickell, C. J. a proceeding under the statute to compel a 
putative father to the support and education of a bastard child, 
daring tlie helplessness of mere infancy, has some of tlie charac- 
teristics of a civil action and of a criminal prosecution. It is 
commenced by a complaint on oath, on which a warrant of arrest 
issues in the name of the state. A preliminary examination is 
had before a justice of the peace of the county in which the wo- 
man is pregnant or delivered of the child, and if sufficient evi- 
dence appears, the accused is recognized to appear at the next 
term of the circuit court. If he fails to enter into the recogni- 
zance wdth sufficient sureties, he is held in custody. Entering 
into the recognizance and failing to appear in obedience to it, a 
forfeiture is incurred, and a %vrit of arrest issues against him, as 
in criminal cases on indictment. On his appearance in the cir- 
cuit court, an issue is made up to which he and the state are the 
parties, to ascertain whether he is the real father of the child. 
If this issue is found against him, judgment is rendered against 
him for the costs, and he is required to give bond and security 
payable to the state, conditioned for the payment annually, for 
the period of ten years, of such suras not exceeding fifty dollars 
a year, as the court may prescribe, for the support and education 
of the child. Failing to give the bond, the court renders a judg- 
ment against him of necessity, in the name of the state, for such 
sum as at legal interest will produce the sum be is required to 
pay yearly, and he must also be sentenced to imprisonment for 
one year, unless in the mean time he execute the bond required, 
or pay the judgment and eostsA’ B. §§ 4896-M06. The pro- 
ceeding is certainly penal in its chamctei, if not strictly crim- 
inal. On the trial in the dreuii^? accuser and the accused 
are alike competent witnesses. It can be epmmenced only bn 
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the complaint of the mother. jSTo indictment or presentment by 
a grand jury is necessary to support it. It abates on the death 
of the c]iild,and the marriage of the mother and piitativm father 
vacates the proceeding, though it has progressed to final judg- 
ment. It is a penal proceeding intended to relieve the state 
from tlie duty of maintaining the illegitimate child, rather than 
to inflict punishment for the violation of law. It is founded on 
the hypothesis that it is a duty due to society froiri the putative 
father to maintain and educate his illegitimate child, and the 
purpose is to compel performance of this duty. Judcje of Cov?v • 
ty Coih^t 'i\ Kerr, 17 Ala., 328; Saltervrhite v. State, 28 id.jGS, 

The constitutional inhibition of imprisonment for debt is not 
infringed by the imprisonment of the putative fatlier if he fails 
to execute the bond required of him on conviction. He is im- 
prisoned not for the failure to pay a debt, but for his failure to 
perform a duty — a duty enforced in the name of the state, for 
the protection of the state. 

On an issue formed in a bastai'dy proceeding, it is doubtless 
competent for the defendant to prove that the child bears no 
likeness or resemblance to him, or that it resembles some other 
person, who had opportunities of illicit intercourse with the moth- 
er. This was not the kind of evidence offered by the appellant 
The proposition was to permit a witness to state the bastard child 
favored the children of another man. It was not proposed to 
show these children favored their father. A child often re- 
sembles only his mother, and has none of the distinguishing 
features or physical peculiarities of the father. Nor was it of- 
fered to show what were the particulars in which the bastard re- 
sembled or favored the children of the person named. It was 
the mere opinion of the witness that the children did bear a re- 
semblance, There is nothing about which the opinions of iiidi- 
viduals differ so widely as personal likeness or resemblance. 
One discovers it, where another, instead of finding traces of it^ 
finds distinctive marks of opposition. The evidence was too 
vague and uncertain, top inconclusive in its nature, to have gone 
td the jury. It eouWnot have exerted any legitimate influence 
on the- verdict they were required to render. In the case of 
Wkl^ier (5 Cush,, 302), it wa$ material lor the 
defendant to show; that the person he' was charged to have slain 
-was in: lifc,,l^ter:a;j^art^^ a certam'td%y^ Witnbses. ; 
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were introdncod who that they saw liini in various 

places in Boston, aiter that hour. To rebut this evidence^ it was 
] proposed to show there was a p)er?o]i about the streets of Boston^ 
at that time, who bore a strong resemblance to the deceased in 
loriu, gait, and manner, and had, by persons acquainted with the 
deceased, been approached and spoken to, for the deceased. The 
evidence v/as rejected as too remote and unsatisfactory, and was 
properly rejected. The Judgment is ajirmed. 


, People m Ciieistman. 

(66 m., 162.) 

B AST Aiii> Y : Degne of proof — Jud gmenL 

Bastardy, though ia form ciiminal, is iu effect a civil proceeding and a prepon- 
derance of evidence is suflicient to justify a conviction, 

A judgment for the payment of several instalments of money and the costs o£ 
prosecution and that the defendant “execute a proper and sufficient bond 
for the payment of the judgment herein in duo form of law is held not 
open to the objection that it requires the defendant to give a bond for the 
payment of tlie costs. 

Sheldon, J. This was a prosecution on a charge of bastardy, 
where a verdict and judgaient were rendered against the defend- 
ant, from which he has appealed. 

It is urged that the verdict w’as against the evidence. After 
a careful examination of the testimony, find that it sustains 
the verdict, and that there is no sufficient ground for disturbing 
the finding of the jury upon the evidence. 

We perceive no error in the instructions. It is objected to 
the first one, that it tells the jury they may convict on a prepon- 
derance of evidence. It has often been held by this court that 
the proceeding in Cj[ue 5 tion, though in form criminal, is, in effect, 
a civil proceeding, and that it is not essential to a conviction 
that the evidence of guilt should exclude every reasonable doubt, 
but that a preponderance of proof will be sufficient. Mann -v. 
The People^ Zo III, 467; Malomy u The P&apU. 38 id., 63; 
AlUmn V. The People^ 45 id., 37. 

It is objected to the foi^m of the judgment, that it req^uires the 
defendant to give a bond for. the payment of the mstaiments for 
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tlie support of tlie cliild. Tlie defendant is adjudged to pay the 
several instalments of inoiiev and the costs of tlie prosecution, 
and to execute a proper and sufficient bond for the payment of 
the judgment herein in due form of law.'’ 

The statute only requires the bond to be given for the pay- 
ment of the instaliiientsof money adj adged to be paid, and we do 
not think the judgment should be construed as requiring aiiy- 
tliiiig more than the statute does, in this respect. We consider, 
then, that under the judgment, the defendant is only required to 
give bond for the instalments, and not for the costs of suit. 

The judgment must be affirmed. 

Judgment affifined. 


McCoy vs. People. 

(65 lU., 439.) 

Bastardy: Sufficiency of evideme. 

On a charge of bastardy which is supported only by the uncorroborated testi- 
mony of the prosecutrix, she being contradicted by three uniinpeached vGit- 
iiesses, as to her having had sexual intercourse with others besides the 
deteiidant about the time the child was begotten, and it appearing that 
she had previously charged the paternity of the child on another man, the 
evidence is hekl too unsatisfactory to fix the paternity of the child on the 
defendant. 


Sheldon, J. The proof of the charge of bastardy made in this 
case rests upon the unsupported testimony of the complainant. 

She testified that she gave birth to the child on the 15th day 
of August, 1871; that it was the result of a single act of illicit 
intercourse between herself and the defendant, in the middle or 
latter part of Kovember, 1870, and that that was the only in- 
stance of such intercourse she ever had with the defendant or any 
other person. 

■On the pdrt of the defense!, the defendant, by Ms own testi- 
mony, denied the chaise in all its parts. 

: Another witness testified that he himself had sexual intercourse 
^th the complainant as often as once, and sometimes twice, a 
week, during th® months of October and ISTovemher, 1870^, and 
that dui^ng her pregnancy she informed him of her condition, 
ahd inquired of him ■^^hat, h® "w^s going, to do about it. Two 
' - . - . i:;the,,,cp.m|>M^ant',i8ai| 
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still iiiiotlier person in the direct act of sexual intercourse, in Oc- 
tober or November, 1870 . 

The complainant had informed her own father that the father 

the child lived at Shannon, in another county, that of Carroll; 
in consequence of which, her father went there to see the person 
on the subject. The defendant never lived at that place, as the 
complainant lierself testiried. This was a circumstance affecting 
the credibility of her testimony. 

The witnesses on the part of the defendant were in no way at- 
tempted to be iin]>eaclied, sav^e that, as to two of them, it was re- 
lied upon as detracting from tlieir credibility, tliat, previous to 
the making of the complaint in this case, they had made volun- 
tary affidavits, before a justice of the peace, of the facts which 
they testified to on tlie trial. 

In view of the wliole testimony, a majority of the court regard 
it as too unsatisfactory to fix the paternity of the child upon the 
defendant, and the court below should have set aside the verdict 
as being clearly against the weight of evidence, and have granted 
a new trial. 

The judgment is reversed and the cause remanded. 

Judrpnent reversed. 


People vs, Bjsow'x. 

(SlMch., 339.) 

Bioamv: Void second marrkoe — Marriage of negro and tvhite wormn. 

It is no defeixss to a ciiargs of bigamy that the second marriage was one be- 
tween a negro and a white w'oraan, y/liich is prohibited and made void by 
statute; for every bigamous marriage is void. 

3m amt: Gist of Oie offense — Ttvo ehinenU of ilhgallfg. 

It is the entering into the void marriags while a prior valid marriage exists, 
that constitutes the gist of the ofense; and it cannot help matters any that 
there are two elements of iUegality in the case, instead of one. It is no valid 
reason for relieving a person from the consequences of violating one statute, 
that the act of doing so violated also another. 

Esceptions from Eeeorder's Court of Detroit. 

‘ Submitted on brief J une 13. Decided J nne 20. 

A. J. SmMh, Attornej-Oenera], for the People, argued that a 
bigamous marriage is always void;, that no man, can lawfully 
marry when he is ^-bady married; that the gist of the offbnse'ia 
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the ixoiiiii: clironscli tlie ceremony of marria<xe and li via with the 
woman ns if married wdieii the 23arfcy is already lawfully married; 
that the violation of two statutes does not relieve fruiii liability 
under either; that two \yrongs do not make a right; that e veil 
where the second marriage is incestuous, the oflender is neverthe- 
less liable for bigamjn Bishoj) on Scat. Cr., § 5D0-2, and note; 
Iie{€ Btmon^ 5 C. & P., 412; Heg. i\ JBi‘ou:n>, 1 C. &. Iv., 144; 
Haijes Peojfle^ 5 Parker, 32.1; Poscoe Cr. Ev., hOO-lO; 2 
Bisliop Cr. L., § 1025. 

Juhies II. Garloch^ for respondent, to the point that to sustain 
a conviction for bigamy, the second marriage iimst have been 
such a one as would have been in all respects legal and valid, ex- 
cept for the fact that the defendant then had a former wife liv- 
ing, cited: 3 Greenl. Ev., § 205; Bishop on Stat. Or., g 592; Reg. 

V. Ftmning^ IT Irish G. L., 289; 10 Gox G. G., 411; Burt v. 
JBurt^ 2 Swaley & Tristram, 88; Garmiehael v. State., 12 Ohio 
St, 554; Hayes v. People^ 23 N. T., 398; Reg. v. Miller^ 10 
Cl. & F., 089. 

Cooley, C. J . The defendant seeks to avoid tlie pienalties of 
a bigamous marriage by showing that he is a negro, and that 
the other jjarty to the mandage was a white Avoman, with whom, 
under the statute, it was iin 2 >ossible for him to contract marriage 
at all. Comp. L., § 4724. The argument is, that if the ceremony”', 
of marriage has taken place between parties who, if single, would 
be incapable of contracting marriage, the marriage ceremony is ; 
merely idle and void, and the respondent cannot be said to have : 
been married the second time at all. 

The logic of the argument is not very obvious. It certainly 
cannot be based upon any idea that there must be something of 
binding and obligatory force in the second marriage ; for every 
bigamous marriage is void, and it is the entering into the void 
marriage while a valid marriage, exists that the statute punislies. 
JJfor.ean we understand of what importance it can be that there 
are two elements of illegality in the ease instead of one, or why 
tie patty should be relieved from the conse<juahces of violating 
one statute because the act. of doing so was a violation of another 
aiso-i , - , , , . ' ■ ‘ ' ' V, '' ' ' \ ' 

The authorities sanction no such doctrine, , There ' are, loos© ’ 
statements *:i'h 'some. thov sepi^a^;'mar^ ; 
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have been one tliat, but for the exlstoiice of the first, would have 
been valid; but these ev'idoiitly relate to the acts and intent of the 
parties, and nut to the legal ability to unite in a valid relation. 
It was decided in r. Benson. 5 0. A: P., 412, that bigamy 
was committed in marrying a woman under an assumed name, 
thougli by law such a marriage between persons ca]>able of con- 
tracting Would bo void. The case or 1 C. & 

Iv., 144, was similar to the present in Its facts, and Lord Den- 
man in sunmiliig up said: It is the appearing to contract a sec- 
ond marriage, and the going through the ceremony, which con- 
stitutes the crime of bigamy, otherwise it never could exist iii 
ordinary cases, as a previous marriage always renders null and 
void a marriage tliat is celebrated afterwards ]>y either of the 
parties diiriug the life time of the other. Whether, therefore, 
the marriage of the two prisoners was or was not in itself pro- 
liibited, and tliorefore null and void, does not signify, for the 
woman, htivlng a husband then alive, has coininitted the crime 
of bigamy, by doing all that in her lay by entering into marriage 
with another man.” These cases are recognized in the case of 
Hayes People, 25 X. Y., 390, which is relied upon by the 
respondent, btit which ailurds no countenance for his exceptions. 

The recorderbs court must be advised that we find no error in 
the record, and that judgment should be pronounced on the ver- 
dict. 

The other justices conctirred. 


Commonwealth 'ss. Jackson. 

(11 Bush (Ky.), 679.) 

Bigamy: Evidence of marriage. 

In. a proeecution for bigamy, evidence of tlie declarations of the respondent that 
a certain woman was his wife, and of tlie fact that he had lived mth, rec 50 g^ 
nised, introduced and represented her as his wife, is safheient evidence of a 
marriage to submit to the jury. 

In a prosecution for bigamy, the first marriage may be proved by the admission 
of the respondent, in connection -withrdcognition and cohabitation, but these 
are only facts tending to show an acfcuiil marriage, which must be found as 
a fact by the jury* 

Gofee, J. Th^ appellee was indicted in the Lewis circuit 
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court for the cijlnie of bigamy, and was tried by a jury, and un- 
der a peremptory instruction of the court, was round not guilty, 
and tlie attorney general prosecuted this appeal under section 
331 of the Criminal Code, in order to obtain the oplDioii of this 
court upon tiie point decided adversely to the comnionwealth by 
the circuit court. 

The only evidence of a marriage of the appellee prior to that 
alleged to be polygamous, consisted of evidence of his declara- 
tions that another woman was his wife, and of the fact that lie 
had lived with, introduced and represented her as his wife. 

One witness testified that the appellee came to Maysville as 
early as September, 1874, and engaged to sell sewing niaebines 
for him; that he then said lie was a married man, and that his 
wife was in Higglnsport, in the state of Ohio; that he (witness) 
subsequently let the appellee have money with which he said he 
wanted to hriiig his wife from Higglnsport to Maysville; that 
he brought a lady to Maysville, whom he introduced to witness 
as his wife, and boarded with her in a respectable family; that 
the lady gave birth to a child while in Maysville, and that the 
appellee told him it was his child, and that his wife had given 
birth to another child, which had died in Ohio, the funei'al ex- 
penses of which the witness paid at appellee’s request. 

Another witness testified that two or three \Yeeks before the 
alleged second marriage, the appellee applied to him for a horse 
and buggy to take his wife to the railroad depot, saying she was 
going to Louisville; and a third witness swore that appellee lived 
with the woman that came from Higglnsport, and claimed that 
she was his wife. 

The circuit judge seems to have been of the opinion that an' 
indictment for bigamy could not be maintained without proof 
of the fact of two marriages, either by record evidence or by the 
testimony of one or more witnesses who ^vere present at the sol- 
emnization of the marriage rites; or, in other words, that the 
declarations and conduct of the defendant admitting his marriage, 
and living with and recognizing the woman as his wife, Were not 
suffleient to vrarrant the Jury in finding a verdict against him. 

^ This is a subject about which there is irreconcilable conflict in 
the authorities. In Bfassachusetts, 27ew and dpuBectictitj, 
'and perha|>s‘iit, spmep&er'states;dt-'has'bhen/bejdih^^ l^rose; , 
'.^cutiohs bigamy, 
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proven, and that neither eoliahitation, reputation, nor the con- 
fessions of the prisoner are admissible for that purpose, or if 
admissible, are not of themselves siiflicient to V’arrant convic- 
tion. The Commonwmlth %\ Littltjolui ^sivABar'^Mvkk^ 15 Mass., 
103; JBobwelVs Ca.^e. Q Conn., 41:0; The Peojile v. lI‘um])Jitey^ 
7 Johns., 314. On the other hand it lias been held in South 
Carolina, Yirgniia, Cleorgia, ^IJabaina, C>hio, Pennsylvania, Maine, 
and Illinois, that in prosecutions fm* bigamy the confessions of the 
prisoner deliberately made are admissible as evidence to prove 
marriage in fact, and in some of tlio^e states, tliat such confes- 
sions are of tliemselves suthcient to authorize tlie jury to convict. 
Britton s Ctue, 4 McCord, riod; The State v, Hilton^ 3 Ilieh- 
ardson, 434; Warner >v. The Commonwealth^ 2 Tirginia Cases, 
92; CooJc 'V. Tho State. 11 Ga., 53; Cameron c5 Coole v. The 
Statoj^ 14 Ala., 546; Wolvertoii v. The State, 16 Ohio, 173; Mur- 
tayPs Cilice, 1 Ashmead, 272; Forney v IlaJlaehcr, 8 Sorg. and 
liawle, 159; VayforiVs Case^ 7 Greeiih, 57; Ilarrk^ Case, 2 
Fairf. (11 Me.), 392; State v. IloJyJdns, 11 Me., 155; Jaclcson 
V. The People, 2 Scam., 231. 

These were not all prosecutions for bigamy, but they were all 
cases in which the prosecution could only be made out by proof 
of a marriage in fact, and the same principle which would ad- 
mit evidence of the admissions, confessions, or conduct of the 
prisoner in such of tliem as were not for bigamy, would also au- 
thorize its admission in prosecutions for that crime. 

The American cases in which it has been held that evidence 
of such declarations, confessions, and conduct is not admissible, 
or, if admissible, is not of itself sufficient to warrant conviction, 
seem to rest on the authority of 2£ilhr, Burr, 2056, 

and Birt %\ Barlow, Douglas, 171, 

These wore actions for erim, con,., in which the plaintiffs at- 
tempted to establish their marriages by giving in evidence their 
own declarations, and proving their recognition of, and cohabi- 
tation with, the women alleged to be their wives. 

In the former case, Lord Mmisfield said: There must he evi- 
dence of a marriage in fact; aehnowledgment, i. e., acknowledg- 
ment of the husband by the wife; cohabiLation, and reputation 
are not sufficient in thu , An<i lie gives his reasons for 

so holding. It shalj not , dex^end/^ said he, upon the mpsre 
reputation of a marriage #hielit arises from the conduct 6r de- 
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claratioBS of tlie Again lie says: 

eonveiiieiice can possiblj arise from this determination. But 
inconYeiiience might arise from a contrary decision which might 
render nersons liable to actions founded on evidence made by the 

a 

persons themselves who should bring the actions.’^ And twelve 
years later, in deciding the case of Barlow^ he gave the 

same reasons for a like decision. 

And this additional reason seems to us to be entitled to con- 
siderable weight in support of the rule announced by Lord Mans- 
field in tliose cases, and by^ this court in the case of Kibly v- 
Ruclzer^ 1 A. K. Marsh., 290, as applicable to actions for crimu 
con. In such cases the plaintiff knows when, where, and by 
whom he was married, and at least some of the persons who 
were witnesses of the fact, and generally has it in his power to 
offer direct and positive proof. But the case is often quite other- 
wise with the government in prosecutions for bigamy. The 
prosecuting officer must often be wholly ignorant of the time 
and place of the prisoner’s first marriage, of the names and resi- 
dence of those present at its consummation, and the avenues of 
information will generally be closed to him, especially^ when the 
first marriage took place, as it is generally^ the case wdtli biga- 
mists, in some other state or country. Another difficulty in the 
way* of the government under the rule that the first maridage 
must be established by record evidence, or by the testimony of 
one or more witnesses present at the marriage, and which does 
not exist in actions for crim, con.^ is, that the government can- 
not read the depositions of witnesses, and may be unable to pro- 
cure the attendance of those residing out of the state, while the 
plaintiff in cfim. con, may procure and read depositions to prove 
the fact of his niarriage. 

But Lord Mansfield did not say in Morrh MiUe)\ as soma 
liave supposed, that a prisoner’s words and conduct could not be 
given in evidence against him to prove, in a prosecution for 
bigamy^, the fact of his having been previously married, or that 
such evidence would not of itself authorize a conviction. He 
said, it Is true, that h prosecution bigamy, a marriage in 
fact ihust be; proved;” and this we do not for a moment doubt 
is now and " has always bc^n the law p hut Mansfield g:Des 
oh/tp ,say: W^;do;nptat,presept:;^ 

';be' : fevide^eCbf -h ''m’dirH4ge';in; 
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q^iostiou vvliieli he has been quoted deciding, which., as already 
stated, seems to be the foundation upon which the American 
cases rest, which hold that direct and positive proof is required, 
TJiat Lord .Mansfield did not mean to decide that a marriage in 
fact could not he proved by evidence of tlie declarations and 
conduct of the prisoner is not only clear froin the cate in which 
lie iias been supposed to have made tliat decision, but is further 
shown by his decision in ^ovv:omV i< (Ui^^AX East^s Cr. 

Law, 3dT I, wlicre lie, with tiio eoiiciin’cnce of Lord Chief Justice 
Parker, and Justices Sinythe, Bathurst and Parrot, determined 
that seven years’ cohabitation and several admis&ions by the 
prisoner that a person was her husband, hy calling him by that 
appellation, was not only competent, but siifiicient evidence to 
prove a marriage in fact. 

Mr, Piiiliips in his work on Evidence (voL 3, pp. 210-12), in 
commenting on the ease of JIo/‘/us v. Jfille}\ says: This de- 

cision does not woirrant the conclusion that a distinct and full 
ackno’wledgmeiit made by tlio defeiidvant himself will not be evi- 
dence of the fact as against him, and sufficient to dispense with 
more formal and strict pro()f.” 

In Tnunan^s Gase^ 1 East, 470, it was decided that his con- 
viction of bigamy obtained upon his confession of marriage was 
proper. 

In Coohv, TheState^ Justice ifesbit, in delivering the opinion 
of the supreme court of Geoi’gia, said: “Acknowledgments, co- 
habitation, repute, etc., in ordinary civil cases, prove marriage; 
but it is said in criminal cases, as in prosecutions for bigamy and 
adultery, a marriage in fact must be proved, ...» and that the 
admissions of the defendant are not competent. As a general 
rule, the confessions of a party, freely and solemnly made, are 
the highest evidence. So reasonable and well settled is this rule 
that the exceptions to it, to be sustained, ought to rest upon the 
most unassailable ground.” And again he says it can not be 
presumed that the prisoner made confessions contrary to the 
truth, in order to shield himself from prosecution for adultery, 
upon the assumption that he was, in fact, living in a state of 
adultery. “Such assixmption a court has no right to make;” 
and we may add that, a request coming fropi one charged with 
bigamy,,that the court shaU assiinae, in order to acquit 
one crime,, thiat,he^y guilty, bt another,, and haslikewise:iihpq$ed; ; 
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a kept mistress upon society as Iiis wife by falsely representing 
and introducing her as siicli, is not entitled to be received with 
any favor. 

Mr. Justice White, in delivering the opinion of the supreme 
court of T^irginia, in Warner v. The Comiaonvjcalth.^vddi: In 

all criminal prosecutions as well as civil actions, tlie confessions 
of a party, his admissions, and acts amounting to confessions or 
admissions, are not only admissible, but often the strongest evi- 
dence against liim, and not nnfre»|iiently supply the place of ev- 
idence of a higher character vrliicli would otherwise be called 
for;'^ and this is equally true in a prosecution for bigamy as in 
every other case. Why should it not be? Is there anything in 
that crime or in its punishment which ought to give to it a dis- 
tinct code of tlie law of evidence, or to give to those accused of 
it privileges not extended to those accused of otlier crimes? 

lilr. Greenleaf says (2 Greenl. on Ev., sec. 4-9): Any recog- 

nition of a person standing in a given relation toothers \%jprima 
facie evidence against the person making such recognition that 
such relation exists; and if the defendant has seriously and 
solemnly admitted the marriages, it. will be received as snfScient 
proof of the fact.’’ If a defendant indicted for adultery can be 
convicted upon evidence of his admission that the woman with 
whom the crime was committed was the wife of another, without 
any other evidence of a marriage in fact, a fortiori^ one indicted 
for bigamy may be convicted on his delibez’ate admission of his 
ovi'D marriage, or that the alleged wife was such in fact, when 
that admission is coupled with evidence of recognition, cohabi- 
tation, and provision for her as a wife, and acknowledgment 
that he is the father of her children. 

Again, Mr. Greenleaf says, the marriage of one indicted for 
bigamy may be proved “ by the deliberate admission of the pris- 
<mer, himself.” (Greenl. Ev., voL 3, sec. 204.) 

Mr. Chitty, in a note to the title “ Indictments for Bigamy or 
Polygamy,” says; , “ Any evidence seems to he sufficient which 
will convince the, jury that an actual marriage was completed.” 
(QMt. Orim. Law, 4:72.) 

■ In Begiiia !B. Upton\l Oar. Kir., 135) it was held, that on 
indictment . for; bigp,my or adultery, the prisoner’s deliberate; dec- 
laratlmi. that he wae married to the alleged wife was sufficient 

'..e^deiwse' v.' ; ‘ z,; .. 



80 


AIEERICAX CBIMmL REPORTS. 


From this notice of English and American authorities it seems 
to us that neither the common law of England, as adopted in this 
country, nor tlio American common law, as recognized bv the 
courts of the various states, requires us to hold one charged with 
the crime of bigamy can not be convicted upon clear and satis- 
factory proof of Ills declarations tliat the alleged wife is legally 
sucli, when those declarations are coupled witlie\ddence of cohab- 
itation yrith lier, and her introduction by him into a commun- 
ity where he resides, as his wife. TTe thiiilc the safety, the hap- 
piness, and the honor of families, the good order of society, the 
preservation of the public morals, and a clue regard to public 
decency and individual virtue, demand that the rules of the law 
should furnish every facility’- for the punishment of crimes which 
a proper regard for the security of the innocent will allow. 

It U difficult to perceive any reason for discriminating between 
admissions to prove a marriage and other facts essential to con- 
stitute the legal guilt of the accused; there can be no more dan- 
ger of doing injustice in receiving such evidence in the class of 
cases under consideration tlian in any other. Wliere the decla- 
rations of the prisoner, and the fact tliat he has cohabited with 
the woman alleged to he his wife are alone relied upon, the jury 
should still be told that this is only e%'iclence tending to prove an 
actual marriage, and that it is for them to decide whether the 
facts proven are sufficient to warrant them in finding the pris- 
oner was in fact married to the alleged wife, and unless they so 
believe tliey should acquit, although thej^ may believe he recog- 
nized and cohabited with her as his wife. This will place the 
declarations of one indicted for a crime in wliich the proof of 
actual marriage is necessary to make out his guilt upon the same 
legal footing with those charged with other crimes, and will not 
give comparative immunity to this detestable crime by obstruct- 
ing the path ox the prosecutor with a rule of evidence which it 
is believed would render conviction impossible in a large major- 
ity of such eases where the moral evidence of guilt is conclusive, 
and where a conviction could be had by simply applying to that 
class, of cases the stum rules of evidence applied toother crimes, 
subjecting the offender to like punishment. 

We are therefore of the opinion that the court erred in giving 
to the Jury a peremptory, instruction to find the appellejs not 
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Me Dade vs. People. 

(•29 Mich., 50.) 

Buhning; Sift fate construed,. 

In a statute which provides that “ every person who shall set hie to any build- 
ing, or to any other material with intent to cause any building fco 

be bui'iied, or shall, by any other means, attempt to cause any building to be 
burned,” the words “by any other means” must be construed to mean by 
any other means of a lihe nature; and an attempt to cause a building to 
be burned by soliciting a thiid pei-son to set fire to it, and furnishing him 
with the materials, is not within the statute. 

€ ooley , J., dissentiiw 

Eeeoe to Alpena Circuit 

Atkinson c& Hawley j for plaintiff in error. 

Byron JD. Ball^ Attorney General, for the people. 

Geaves, 0. J. This is a writ of error to the circuit court for 
the county of Alpena. The plaintiff in error was convicted and 
sentenced to the state prison upon the following cbai'ge, as em- 
bodied in the second count of the information filed against him 
by the prosecuting attorney: 

And said prosecuting attorney further gives said court to 
understand and be informed that hez*etofore, to wit, on the first 
day of Kay, in the year of our Lord one thousand eight hundred 
and seventy-two, at the city of Alpena, in said county, Patrick 
McDade did wilfully, feloniously and maliciously solicit and 
invite one Patrick Bianey, unlawfully and feloniously to set fire 
to and burn a certain building, to wit, the warehouse there situ- 
ate of Lorenzo M, Mason, Charles E. Mason and Benjamin F. 
Luce, and did then and there, for the purpose aforesaid, furnish 
said Bianey with a large quantity of oil, to wi fc, one pint, aiid 
a large quantity of matches, to wit, ten matches, towards the 
commission of said offense, whereby and by means of the prem- 
. i*ses, the said Patrick McDade did attempt to cause said building 
to be, burned, contrary to the statute in such ease made and pro- 
vided*^^;/ ’ , / 

It* was claimed in the court below-i and is now insisted upon 
here, that the fa^ts set forth in this cptirt do not constitutein 
law an indictable offense. : The charge in the information 
^ Iramett tii3ider;§^|S^fy:<^ompv.E^ 
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Every person wLo shall set fire to any hiiilding mentioned 
in the preceding sections ” (and a warehouse is such biiilding)^ 
to any other material, with intent to cause any such build- 
ing to be burned^ or shall by any other means attempt to cause 
any building to be burned, shall be punished by imprisonment iii 
the state prison not more than fifteen years, or by fine not ex- 
ceeding one thousand dollars and imprisonment in the county 
jail not more than one year,’’ 

On returning to the information, it will he observed that the 
count on which the conviction was had contains no averment 
that Blaney, the person alleged to have been solicited to commit 
the act of setting fire, took any step towai*ds the execution of 
that act, or did any act whatever which might inculpate the 
plaintiff in error as accessory. 

The charge in the information is made to rest entirely at last 
upon McDade’s conduct in soliciting Blaney to burn the ware- 
house. The additional circumstance introduced, that he also 
furnished oil and matches, is not such an one as can be consid- 
ered an essential ingredient of the substantive offense intended 
to be set forth. The addition of this fact in no manner helps to 
fill up the measure required by the statute, and the charge would 
be as valid without it as with it. If the provision relied on will 
support such a charge as that actually made, it would equally 
well support one based on the solicitation, and not attended by 
the incidents introduced as to the furnishing of oil and matches. 

The question, then, is, whether this law will warrant a charge 
based on solicitation. It is a well settled general rule, and one 
especially applicable in the interpretation of statutes which de- 
fine crimes and regulate their punishment, that general words 
are to be restrained to the matter with which the act is dealing, 
and that if it be dealing with specific things or particular modes 
only, the general words must be limited to such things or modes, 
except when it is apparent that the legislature intended by the 
general words to go further. American Transportation Com-- 
panj u Moofe^ 5 Mich., 368; MawJdns v. The Great Westerfi 
JR^y 17 id., 578; Matter of the Tiekmr Estate^ 13 id., 44; 
Thillips V* Poland^ P 1 G. P., 204; Hall The State^ 20 
Ohio, 7; BaqgeU The State, 4 Oonn., 60; Ohegarmj I%e 
Mayor, 8 220; 1 Bishop Gr. L., sec. 149; Dwam% 621; 

This rule is now invoked to show that the statute, ir^ pre^diNOb** 
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ing wliat should constitute an indictable attempt to cause a 
huiidiiig to be burned, contemplated the einplajment of some 
plijsiea] means, and not merely the soliciting of a third person 
to set the fire. The counsel for the plaintiff in error argues that 
the previous members of the section deal with the physical act 
of firing the building itself or of firing some other material with 
the intent that the building, as a consecpence, shall be burned, 
and tliat the succeeding general expression counted on by the 
prosecution, shall by any other means attempt to cause any 
building to be burnt,’ ^ must be understood as intending some 
means of the same nature, some physical act, either personally 
by the party himself, or through another directed to the end 
sought. 

The attorney general argues that the first and specific portion 
of the section covers every possible direct and indirect mode of 
attempt to causa a building to be burnt, excepting an attempt 
consummated by solicitation, and that therefore, in order to give 
the general clause in the latter part of the section any meaning 
and operation, it is indispensable to read it as explicitly applying 
to the single fact of malicious solicitation to burn. 

"Without pausing to adduce illustration to impugn this posi- 
tion of the prosecution, touching the scope of the specific pro- 
visions, it is sufficient to say that it cannot be maintained that 
the particular clauses in the first part of the section include every 
possible mode, other than that consisting of personal solicitation 
in which a person may set about the burning of a building. 

The application of means directly to the building, and the ap- 
plication of means directly to some other material, certainly do 
not exhaust the physical agencies which are possible in attempts 
to cause buildings to be burnt Both branches of the passage 
preceding the general clause relate, and are confined, to cases 
where fire is actually ^t, and it needs no nice reasoning to show 
that a person may fall short of his object, and employ physical 
means of the same nature and in the same direction, in attempt- 
ing to cause the burning. The argument, then, against the posi- 
tion of the plaintiff in error, fails. 

Passing , this topic^ we coine to other views ^ which deserve 
notice, // ' ' ^ ^ , 

The specific : ^ the section expressly refer^ 

> kihC'of 
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general clause wliicli follows uses tlie general expression, any 
building,” and therefore does not, like the earlier definite clause, 
distinctly and expressly confine itself to a special and determin- 
ate class of buildings. I^ow we cannot suppose the legislature 
meant, by this general phrase, to go beyond the objects intended 
to be protected by the earlier and definite provisions, and make 
an attempt to cause “ any building ” to be burnt, wlxatever its 
value or character or use, an offense liable to be punished by im- 
prisonment in the state prison for fifteen years. It is very obvi- 
ous that this expression, “any building,” should be limited, and 
read as agreeing with the specification immediately preceding, 
namely: “any building mentioned in the preceding sectior.s.” 

We find, then, that in one respect, at least, this general danse 
must submit to limitation; and that the legislature must have 
intended that it should be construed, in so far, at any rate, in 
subjection to the rule before quoted. lu framing this portion 
of the law, we must accordingly conclude the legislature were 
not minded to employ terms wdiich, by themselves and apart 
from precedent matter, were suited to exactly express the sense 
intended. On the contrary, they were satisfied in using general 
expressions, which would be liquidated by judicial exposition, 
according to the established rules of inter|)retatioa and con- 
struction. 

This circumstance is not without its influence, when we are 
seeking what the legislature expected from judicial consideration. 
Eecurriiig to the view presented by the attorney general, it will 
be perceived to have a bearing not as yet noticed. Aceoi’ding to 
bis construction of this general clause, it could only apply, and 
hence was intended only to apply, to an attempt by solictitation. 
ilfow the language found in the act is very inappropriate for such 
a purpose, and it seems scarcely possible to suppose that if the 
legislature had meant to reach solicitation,”' and that only, it 
would have chosen, in order to effectuate their object, the phrase, 
“ any other means.” 

The more reasonable conclusion is altogether at variance with 
the view of the prosecution, and in substantial accordance with 
that of the plaintiff in error. If the object of the legislature had 
been as claimed bj the prosecution, it would have been mani- 
fested in the use of suitable ^d explicit terms. Such terms 
were familiaiN and a resort fe them .^would hot have ihhifcipjied 
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vror^l^. Ill utlier eases, wlieii procurement or solicitation have 
]?eeri G«?]itempktc?l as tlie things to Le forbirlden and made crim- 
iiuil, the legislature have einpiojed terms plainly adapted to de- 
note the purpose, and yeiy diiferent from the expression used in 
this law. Comp. L., §§ 7772, 7303, 7804. 

On the whole, it is deemed to be very clear that in using this 
phrase, ^‘any other means,'’ the legislature did not have it in 
iiiliid and did not design to denote and identify a mere invitation 
to hum; and looking at the enactment in coimectiou with the 
provisions associated with it, and considering the subject matter 
and general spirit, and tlie recognized rule of interpretation 
already noticed, I think we are under the necessity of holding 
that this statute was intended to require some physical fact, even 
in cases marked by express invitation, and cannot be satisfied 
without some such act committed in person or through another, 
reaching far enough to amount to the commencement of the 
causation. Regina v, Williams^ 1 Den. 0. 0., 39; Regma t?* 
Eagleton^ 33 E. L. & E., 540. 

The “attempt to cause ” must be by some act of the same gen- 
eral nature as the acts before mentioned; that is, some physical 
act, and siifliciently proximate to the result to be caused, as to 
stand either as the first or some subsequent step in the actual en- 
deavor to really bring about or accomplish such result. It must 
amount to something more than a preparation for an attempt to 
cause. The specific provisions in the fore part of the section re- 
quire a physical act of causation very near to the effect, and I 
can discover no ground in the subject or in the ari-angement or 
phraseology for exempting the^ general clause from the rule of 
law before stated, by which generals are subordinated by the sense 
of preceding and connected particulars. If correct in this, it 
follows that the count on which the conviction was allowed 
alleged no crime in law, and that the Judgment and verdict must 
be set aside, and the plaintiff in error be discharged from further 
prosecution on this information. , 

C-mPBKXX, J., concurred. ; . 

CloonET, J. I have not been able to concur ih the vie# taken 
by my brethren of the statute under which the infomatioh waa* 
fliedi ^ '3i6'stalut& provide Iqr the', pOmshmetit'of every’; persbii' 
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sections, or to any other material, with intent to cause any siiek 
building to be burned, or shall by any other means attempt to 
cause any building to be burned; ’’ that is to say, it provides for 
the punishment of every person who shall himself set a fire with 
the intent specified, or, on the other hand, as I understand it, 
shall make the same attempt by any other means whatsoever. 
Instead of discovering in this statute an intent that its operation 
shall be confined to cases in which the accused party has resorted 
to physical means to originate the fire himself, it seems to me 
that the purpose is manifest to make its scope as general as pos- 
sible, and it cannot be denied that, in this case, if the facts 
charged in the information are true, the prisoner did resort to 
means to cause the building to be burned. But even on the view 
of the statute taken by my brethren, I should think the case 
within it. Furnishing a confederate with combustibles to begin 
a fire with, is as much a resort to physical means for the purpose, 
as would be the planting of a torpedo with one’s own hands, with 
the intent that it shall explode and cause a fire. 

Cebistiaij^cy, J., did not sit in this case. 


Delaeey vs. State. 

(41 Tex., 601.) 

Absox ; Motion for nmo trial — Bum ing jail to escape, 

A prisoner who bums a hole in the floor of the lock-up for the puipose of mak- 
ing his escape through the hole so made is not guilty of arson. 

Xt seems, that if he had set fire to the building intencling to burn it up and make 
his escape in the confusion attendant on the burning of the building, he 
would be guEty of arson. 

Affidavit of co-defendant, against whom there is strong evidence, is not sufficient 
on a mofion for a new tiial on the ground of newly discovered evidence, 

Mike Delajtey was tried at the February term, 1874, of the 
district court of Fanain county, on an indictraeat charging him, 
Jointly with John Whaley, with the wilful burning of a cala- 
boose used for confining prisoners in the city of Bonham. Late 
in the evening of the I7th of March, 1874, Delaney and Whaley 
were arrested for drunkenness, and confined in the calaboose in 

in wMAitkholdthait W to ^ca|k 
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Bonliam during tlie following niglit. Soon after being impris- 
oned, Delaney, still drunk, swore tliat lie would burn up tbe town 
of Bonbain before the next Tuesday niglit. Late in tbe nigbt 
of ITtli Marcli tlie cries of defendant were beard calling for wa- 
ter to extinguish fire. A fire bad been kindled on tbe floor with 
the staves of a bucket, and tbe floor burned tliroiigli. Water was 
banded to defendant tbroiigb tbe grates of the prison, with wbick 
be extinguished the fire. 

No witnesses were introduced for the defense. Tbe judge, af- 
ter coj)ying in bis charge the statutory definition of arson, and 
informing the jury that a calaboose was a public building, in- 
structed it further, as follows: “On the trial of a criminal ac- 
tion, when the facts have been proved that constitute the ofiense, 
it devolves on the accused to establish the facts or circumstances 
on which he relies to excuse or justify the prohibited act or omis- 
sion. Drunkenness is no excuse for crime. A man is always 
presumed to intend the natural consequences of his own act, and 
if you have a reasonable doubt arising from the evidence that this 
defendant did not wilfully set fire to the calaboose, or if he did 
not aid in doing so, you will find him not guilty; but if you be- 
lieve that he did wilfully set fire to it, or aid in doing so, you 
will find him guilty as before charged.’^ 

Yei'dict of guilty, and punishment assessed at five years in the 
penitentiary. 

There was a motion for new trial, supported by the affidavit of 
the co-defendant Whaley, to the effect that the fire was accident- 
ally communicated to the floor from a pipe which one of the 
prisoners had been smoking. Motion ovenmled, and defendant 
appealed. 

, No briefs for appellant have reached reporters. 

Georffe Clark^ Attorney General, for the state. 

Egberts, 0 . J. We do not thinkthe court erred in admitting 
the threats of defendant, “ that he would burn up the calaboose 
md town of Bonham before the next Tuesday niglit/^ while he 
was imprisoned. It does not stand on the same ground of oon- 
fesion of having previously committed au offense made after and 
during his imprisonment. Nor do we think the affidavit of his 
(^-defendant, thattheburhing Vakaceidentali was h good ground 
for a ^ neW''trial^:|feipTe'^hted‘ A ,.ihdtia% tlie; 
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facts developed on the trial did not show that there was no evi- 
dence against liis co-defendant ITh ale v. It w^as nearly as strong 
against one of tliein as against the otlier, the threat made by 
the defendant on the previous evening being the only difference. 
The only other ground in the motion for a nevr trial ■was that the 
verdict was contrary to the law and evidence. Arson is the wil- 
ful burning of a house. The lioiise need not be consumed with 
fire to constitute the offense. It will be sufficient to show that 
a person set fire to the house, to the extent that some part of the 
house was on fire, unless it is made clearly to appear that it was 
accidental, or was for some other object wholly different from the 
intention to burn up or consume the house, f, for instance, it ap- 
pears from the evidence that a person confined in prison set fire to 
the door to burn off the lock so as to make his escape, or that he 
burned a hole in the floor or in the wall for the same purpose, it 
would not be arson. So it has been held by the courts of other 
states. The People v. CoUerul etaL^ 18 Johns., 115; The State 
V. Mitchell^ 5 Ired., 350. 

If, however, a prisoner, or a number of prisoners in concert, 
should set fire to a jail without such definite purpose, but for the 
purpose of burning the jail sufficiently to produce the alarm of 
fire, and in tlie consequent confusion make an escape, being at 
the same time indifferent as to whether the jail 'was consumed or 
not, that would be arson. 

In this case the evidence is circumstantial. There is no direct 
evidence that both or either of the two prisoners set fire to the 
calaboose, and the circumstances tended very strongly to show 
that they were endeavoring to burn a hole in the floor, so as to 
make their escape through it. The fire must have been burning 
for some time, perhaps several hours before daylight. It is not 
reasonable to suppo>se 5 considering the trivial importance of 
their oftense, as indicated by theii* fines next day, after they were 
put in drunk, that they were desperate enough to intend to burn 
up the calaboose during the night, with themselves in it When 
they gave the alarm of fire, about daylight, they did not act like 
persons who had set fire to the house to produce general alarm 
and escape in the confusion. Had that been their design, wo 
should have reasonably expected that they would have waited 
until the fire had taken greater effect, and then; upon' giving 
alarm, have let others psh: into the calaboose to eitinguish the 
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fire, with tlie hope of tliere Laving been a ehance to rasL out. 
Instead of that, defendant called for water tlie first tiling, and it 
being Lrmde<l to liiin througli tlie grated window, he put out the 
fire Linnself on the inside, and another person, crawling under 
the calaboose, put it out on the under side of the floor; so that 
tlie fire was entirely extinguished, and the prisoners were still in 
jirison, when the marshal of the town eame with the key, un- 
locked tlie door, went in and examined the premises in reference 
to the burning. There is not the least intimation on the part of 
any of the witnesses that they made any effort to escape. The 
marshal does not even state that he summoned a guard \vlien he 
took them before the mayor, where they were each fined two 
dollars and fiftv cents and discliarp:ed. The whole trial of the 
case seems to have ju’oceeded upon a view of the law, that if the 
defendant did wdlfully set fire to the calaboose, he was guilty of 
arson, whatever might have been his inteiition in doing it. The 
jury was instructed that: “On the trial of a criminal action, 
when the facts have been proved which constitute the offense, it 
devolves on the accused to establish the facts or circumstances 
on which he relies to excuse or justify the prohibited act or 
omission.’’ Tliis charge in this shape, though its meaning may 
be well understood by a lawyer, may sometimes be well calcu- 
lated to mislead a jury. The facts or circumstances of excuse 
may have been already shown by the evidence for the prosecution, 
and then it \vould not devolve on the defendant to show them. 
So in this case, all the witnesses that knew anything about the 
transaction had been examined by the state. The defendant bad 
no means of showing anything more, as he could not put his co- 
defendant on the stand as a witness. The jury might have been 
correctly told that it devolved on defendant to show such facts, 
unless they appeared in the evidence of the prosecution, and 
then their minds would have been directed to the facts in proof, 
and not have been left to the possible conclusion that, as the defend- 
ant had introduced no evidence on his part, there was none 
vprable to him before them already for their, consideration, . 

Another objection to this charge in, reference to this case is,, 
that it did A^dica^^ to the jury what facts would be. an 
excuse for wilto setting fee 'to the calaboose, or, indeed, that 
^ there, cpuld possibly be any fects. It & trpe thatjt-^as not 
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deuce did not point to tliem. For instance, it was not required 
tiiat tLe court should hare told the jury that if they believed the 
defendant, upon recovering from his drunken spell, was about to 
freeze, and built a little fire with the staves and hoops of the 
bucket on the floor to avoid that calamity, and did not design to 
burn the building to any dangerous extent, under the reasonable 
expectation of being able to control the fire, that would excuse 
him from the criminality of arson because there was no evidence 
that it was then cold, and no other evidence, tending to establish 
such a conclusion. But there was evidence tending to show that 
if the defendant wilfully set fire to the floor at all, it was done 
to burn a hole through it to make his escape. And the charge 
should, therefore, have indicated that as a fact, which, if they 
believed it to be true from the evidence, would be an excuse sut 
ficient to relieve him from the charge of arson. 

In reference to the facts in the evidence, all being circumstan- 
tial, the matters to be considered in coming to a conclusion were, 
that the floor of the calaboose was certainly on fire, and a small 
hole bad been burned through it. The staves of the bucket were 
found partially burned, with the burnt ends towards and near 
the fire. Some coals were found under the floor, with some 
chips and shavings near them. There was no water left in the 
calaboose. The two prisoners had been put in while drunk on 
the evening previous, most probably only because they were 
drunk, and one of them noisy. 

Under a view of all these circumstances, the questions present- 
ing themselves were (as no one saw the thing done who can give 
evidence, if anyone did’ see it). Was the fire accidental, or was it 
set on ptirpose? If on purpose, was it done by defendant, or Ms 
co-defendant, in the building, or by some one under it? If done 
by some one in the building, was it done by both or by one, and 
which one? If defendant was implicated in purposely doing it, 
was it done to consume the building with fire, or to make a hole 
to get oxit, or was it done with a reckless disregard as to whether 
the building was consumed ’udtb fire or not, arid for the purpose 
of producing alarm and confusion to facilitate their escape? 

That the burning was done % the defendant^ was a material 
fact to be found by the jury, and which was not to be taken for; 
grantedsimplyfrom.the fact that he could have drine it If they 
had been satisfied of that faetj beyond a reasonable doubt, from 



MEISTER ??. PEOPLE. 


01 


a consideration of all tlie eridencCj tien they might have pre- 
sumed that it was a wilful burning, if there was not enough 
evidence to satisfy them that it was not wilful, hut was only 
accidental, or done for the purpose only of making a hole in the 
floor through which to escape. (As to accidental or negligent 
burning, see Eiiss. on Crimes, 549; Whart. Or. Law, sec. 

In Xew York, the statute makes arson the wilful burning,’’ 
etc., as ill this state. 

In ISTorth Carolina, the statute makes arson the wilful and 
inalieious burning,” etc., as at common law. 

In both of those states it has been held, in well considered 
cases, that where it appeared reasonably certain, from all the 
facts and circumstances in evidence, that the purpose of the pris- 
oner in jail in setting fire to it was only and solely to burn the 
lock off of the door (in one case), or to burn a small hole (in the 
other case) to enable him to make his escape, it would not be 
the wilful burning of the house as contemplated by the law of 
arson. They both also held that if defendant set fire to the house, 
he would be guilty of arson, unless it did clearly appear that his 
intention in doing it was only to so burn it (as above stated) as 
to make his escape. People 'v. Cottevccl et 18 Johns., 115; 
Tlie State v. Mitchell^ 5 Ired., 350. 

Concurring in this view of the law, we are of the opinion that 
the court failed to charge the law of the case as it was recjuired 
to be done by facts in evidence, for which error the judgment is 
reversed and cause remanded. 

Bemrsed and Temanded, 


Meisteb vs. People,^ 

(31 Mich., 99.) 

Abbo^i Fro^ecuMon hp private counsel -^Burning insured prop&fiy 

Statute comirmd, 

Cotuasel employed and paid by private parties will not be allowed to prosocute 

* Thfe statute on which the information in this <^e was based, reads as follows : 
*^Every person who shah wilfoEy bmm any bnildin or any goods, wares, mer- 
<iandiBe, or other chattels, which shall be at the time Insured against loss or 
by or wiifolly cause or procure the same to be btimed^ with in- 
tent io iniw the insurer, whether stich persbn be the owner of the property or 
hotislmil:be-'pwshed',hyhbapris0nm padspn/'not naore''ihan 
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in a criniiiipJ ca^e, tlie objection of the respondent, efspecialty where 

the private party lias a pecuniary interest in the conviction of the accused. 

Prelimmary examinations on charges of felony may be conducted by counsel 
employed and paid by private parties. 

In a prosecution for barniug insured property mth intent to defraud insurers, 
an actual valid insurance must be proved. 

In a prosecution for burning injured prox^erty, evidence that a month before the 
fire the defendant wanted a witness to bum the property is admissible. 

Guilty knowledge may be proved by circumstantial evidence, as well as any 
other fact. 

Under a statute puni slung tho^-e who bum insured property, and those who 
cause or procure it to be burned, the defendant who is charged with burning 
die property cannot Vte coiuieted on proof that he procured the building to 
be burned while he himself was absent. Burning and procuring to be 
bunied are difierent offenses under tlie statute. 

Ei£Kob to Saginaio Circiut. 

OayloM cfe Uanchett^ for plaintiff in error. 

Wisner <j6 Draper^ for tlie people. 

Campbell, J. The respondents below were all tried and con- 
victed of the offense of burning certain insured property, in the 
city of Saginaw, on the 22d day of June, 1873, with intent to 
defraud certain insurance companies named in the information. 
There was no evidence to connect Leizer Meister or William 
Meister with the burning, as principals present at the fact. The 
case proceeded throughout on the claim that Eosa Meister, the 
wife, and Bertha Meister, the sister of William Meister, who oc- 
cupied the premises, set the property on fire in the absence of 
the others; and tliat William and his father Leizer, who lived at 
some distance off, procured the burning. 

At the opening of the trial, an objection was made that coun- 
sel had been retained by private prosecutors, and at their expense, 
to aid in conducting the prosecution. Defendants offered to 
show this fact, and asked to have one of the assisting counsel 
sworn, who declined to be sworn, and the court refused to require 
him; and the prosecuting attorney stating the gentlemen referred 
to were acting at his request, the court permitted them to assist, 
and overruled the objection. This question has never been pre- 
sented to the court before. IJnder the English practice, prose- 
cutions by private parties have been the rule rather than the 
exception, and there is no public prosecutor who has general 
charge of erimihar business.' ‘ The necessity of such'_ ah' ’Officer; 
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L,as heen urgCMl repeateellY by many of the ablest jarists; and the 
chief reason suggested lias been the abuse of criiuiuai proceed- 
ings for private ends, and the subordination of public Justice to 
private control. In this country we have usually had in every 
state some officerj or class of officers, appointed for the express 
purpose of managing criminal business; but the extent and na- 
ture of their powers and duties have not been iiiiiforin. Some- 
times the officers have been permanent, and soinetiines counsel 
have been appointed by the courts to act for tlie term; and the 
duties have often heen left under vague regulations. Under our 
territorial statutes, and until the Eevised Statutes of 1833, the 
legislation was not very specific. But by the Eevised Statutes of 
1838, a regulation was introduced that was borrowed from the 
laws of Massachusetts, and that has been preserved ever since. 
The prosecuting attorney of each county is req^ aired to prosecute 
all criminal cases in the courts of liis county, and may be required 
also to appear for the same purpose before any magistrate, ex- 
cept in certain municipal courts. And he is expressly debarred 
from receiving any fee or reward from any private person for 
any services within his official business, and from being retained, 
except for the public, in any civil action depending on the same 
state of facts on which a criminal prosecution shall depend. 0. 
L., §§ 529, 530, 534 

The courts may appoint counsel to act in his place when he is 
absent or unable to perform his duties, or wffiere the office is 
vacant; but no other power of appointment is given. Any 
recognition of other counsel, if valid, can only be by the request 
of the prosecuting attorney. He cannot abdicate his duties, and 
the court cannot divide or relieve them, or give to any other 
counsel any aiithortiy whatever, independent of his responsibil- 
ity. 8. V. Morris^ 1 Paine, 209; Hite v, State^ 9 Yerg., 198; 
Com. V. Knapjp^ 10 Pick., 477 ; Cojn. v. William^y 2 Cush., 582. 

The q^uestion, therefore, seems to narrow itself to the inquiry, 
wliether or not the persons allowed to act at the request or by 
the assent of the proseenting attorney are subject to any restric- 
tions applicable to, him, or whethei’ they may act without refer- 
ence to their relations to private parties. 

It has, been quite common, xa this state for pitoseouting atfcor-. 

, Beys^tO;'ibe '.^.ided by^eounseh, and probablydn, .■some, cases, they ■ 

,hhte;had' thp;help’ 'Aa 
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no objections liave been taten in tlie^?e eases, aiid no attention 
lias been called to tLe statute, it cannot be said there hab been 
any practical construction of the statute; and we are obliged to 
consider the case as one requiring the law to be enforced accord- 
ing to its fair meaning. 

The mere appointment of public prosecutors is not inconsist- 
ent with private prosecution*, eitlier separately or under official 
supervisir)!!. When the crown (officers intervene at coirunon law, 
they must, as we suppose, have control of the proceedings. The 
proposals in England to establish a new system, do not aim at 
entirely destroying the right of private prosecutions. See Edin- 
burgh Eeview, 2^0. 220, art. 2, on Criminal Procedure in Eng- 
land and Scotland. But so long as the present system exists, 
it appears to make it not only the right, bat the duty of individ- 
uals, to complain of felonious crimes; and the disability against 
bringing private actions before prosecuting for felonies was im- 
posed to encourage such complaints, and to ensure private dili- 
gence in bringing offenders to justice. The premiums offered to 
informei's stand on a similar footing. 

The policy of allowing qui tarn actions has not been encouraged 
in this state, and criminal penalties have been devoted to public 
purposes. Neither is the felonious character of an injury held 
to prevent an action before, any more than after criminal prose- 
cution. And one of the reasons given for this is the establish- 
ment of public prosecutors. Hyatt v, Adaim^ 16 Mich., ISO. 

It is impossible to account for the change in our statutes re- 
quiring the exclusive control of criminal procedure to be in the* 
hands of public officers who are forbidden to receive pay, or in 
any way become enlisted in the interests of private parties, 
unless we assume the law to have been designed to secure im- 
partiality from all persons connected with criminal trials. The- 
law never has prevented, and does not now prevent, private com- 
plaints before magistrates, who have a discretion in regard to 
calling in the pi^oseeuting attorney. In the ordinary course of' 
things, the case for the prosecution is brought out on that ex- 
amination, and justice, requires that it should be, where a de- 
fendant does not waive examination. But when the charge is 
presented on which the respondent is to be trM at the circuit 
(where he must be tried for all statutory and common law fob; 
onies,, except petit larceny)^ the law requires the public prosecutor 
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to assiiiiie and retain exclusive charge of the cause, until the 
ease is ended by acquittal or conviction. The chief dangers which 
the statute intends to guard against must be tliose attendant on 
the trial, inasmuch as the preliminary proceedings usually de- 
termine the nature and extent of the accusation, and those may 
be under the charge of private parties. And we must conclude 
tliat the legisla-ture do not consider it proper to allow the course 
of the prosecuting officer during the trial, to be exposed to the 
influence of the interests or passions of private prosecutors. His 
position is one involving a duty of impartiality not altogether 
unlike that of tlie judge himself. We have had occasion hereto- 
fore to refer to this duty in these officers of justice. Their posi- 
tion is a trying one, but the duty nevertheless exists, and the law 
has done much to remove hindrances to its performance, and in 
no case more plainly than by the prohibition in question here, 
and that against allowing a circuit judge to act as counsel in his 
own court, before another judge, as was done in Bashford 
Peojple^ 24 Mich., 245. See, for illustrations, Wellar 'v. People^ 
80 Mich., 10; Wagner People^ 30 id., 384; Ewd v. People^ 
25 id., 416. 

The courts of Massachusetts have passed upon their statute 
several times. It was first brought to their attention in the case 
of Coinmomoealth r, Knapp^ 10 Pick., 47T, where it appeared 
that Mr. Webster had aided, without objection, in the trial of the 
principal felon, whose accessories were on trial, and that reliance 
had been had on his aid in the case at bar, and that he was acting 
without any pecuniary inducement. 

The court, under these circumstances, holding it had a right 
to allow the prosecuting officer to obtain help in a proper case, 
considered it admissible in that’ instance, but reserved their 
opinion as to any different circumstances, and laid stress upon 
the absence of any interest in Mr, Webster beyond disinter- 
ested regard for the public good.” In Commonwealth v. WiU 
lmm$^ 2 Cnsh., 582, a similar course was sustained, but the court 
kid it could only be allowed for stringent reasons, and referred 
again to the absence of any pecunigtry compensation from any 
private IndividuaL They said that such counsel is not mnder 
ordinal?^ circumstances to be permitted, yet, when sanctioned by 
the cohrt un^er limitations suggested, it would not furnish 
> anffieieni grdtthdipnsettin^ asid^ theyerdict. In - 
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V. Gilhs, 4 Gray, 14-6, a conviction was set aside because the court 
had, ill the ab-senee of the district attorney, appointed counsel 
to act in bis place, who had been retained by private parties in 
civil litigation of tlie same matter. In Commonwealth Kmg^ 
8 Gray, 501, a gentleman was allowed to act as counsel who had 
acted in aid of the prosecution on the prelimiiiarj^ examination, 
and had also sat upon a commission of inquest concerning the 
fire, wliieli was the occasion of the prosecution. The court held 
this peculiar familiarity witli the facts would make his help val- 
uable, and no suggestion was made by any one that he was not 
disinterested, as no interested person, it must be supf)osed, would 
have been allowed to sit on the commission. 

The supreme court of Maine in State Bartlett^ 55 Me., 800, 
allowed Gen. Shepley to act with the prosecuting attorney, though 
under retainer from the insurance company at whose instance the 
case was prosecuted; and disposed of the Massachusetts cases 
by saying that in the only one where the conviction was set aside, 
the counsel complained of was in effect acting district attorney, 
and so within the words of the statute, wlxioh they held should 
only apply to that officer. 

The Massachusetts court, in both of the earlier cases, made 
the absence of compensation a prominent feature, and in all the 
cases, spoke of the employment of associates as exceptional, and 
not generallv allowahle. They do not bear out the Maine decis- 
ion in the reasoning. And that can only stand on its own rea- 
soning, upon the assumption that the control of the prosecuting 
attorney will destroy any influence or mischief which might re- 
sult from the private interests of his colleagues. 

But a theory which holds them as a7iy thing but his deputies, 
or assistants in office, would render it difficult to reconcile their 
appearance with the law, which compels him to conduct the pros- 
ecution. Such counsel, in the courts of the United States, are 
required to take the oatli of office, and are made expressly public 
officers. 16 L. U. S., 165. The experience of trials shows that 
any other position is fallacious. When counsel are introduced 
into a cause, and aid in the trial or argument, it is little short of 
absurd to suppose they can be prevented from having their own 
way. It would be unseemly and unprofitable for one counsel, 
during a trial, to interfere with hia associate’^ questions or. .argu- 
ment; andeontpetent awilliaries would not be engaged on terms 
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which would subject them to open slights. We must look at 
tilings as they exist, and every one knows that if a prosecuting 
attorney allows the counsel of private parties to intervene, it 
must nsiialiy be for the reason that they will save him labor, 
and assume the burden of the prosecution. The mischief wliieii 
the law aims to avoid is, prosecution by interested parties; and 
if such is the policy of the law, it ought to be carried out. It 
does not assume that tliere is any thing dishonorable in such 
employment, but it does assume that it is n-ot proper to entrust 
the administration of criminal justice to any one who will be 
tempted to use it for private ends, and it assumes that a retainer 
from private parties tends to this. 

The great scandals which have occurred from the abuse of crim- 
inal process to further purposes of gain or vindictiveness have 
often demanded notice; and no better remedy lias been suggested 
than the policy of our statute. It does not prevent any one from 
hunting up proofs, or furnishing eveiy facility to the officers of 
the law. But it will be very inefficient, if it is possible to allow 
those who have a direct pecuniary interest in convicting a pris- 
oner, to take an active part in his trial. Until the legislature 
see fit to restore the common law rule, and leave cases to private 
prosecutions, it must be assumed that they regard it as unsafe, 
and opposed to even handed justice. 

As the liability of the insurance companies on their policies 
wmuld be avoided by proof tliat the property was burned b}’' the 
assured, the case is one within the statute; and counsel in the 
interest of the insurers should not have been allowed to appear. 

It appeared, on the trial, that the policies of insurance were 
not completed for delivery at the home office, but were sent, 
with pirinted signatures, *to (xeorge A. Baker, who signed and 
delivered them as agent. Upon attempting to prove his agency, 
it appeared that the authority was written, and was not pro- 
duced, and no proof was given of its contents. But the court 
allowed evidence of recognition to stand in lieu of proof of 
agency, and for that purpose testimony was introduced that the 
blank policies were received from a Chicago finh purporting to 
be general agents, but whose authority was not proved; that no 
losses had been paid, by any of the companies at that, place; that 
Baker and; Ijis j^artner made remittances, ; ^oducting their 
.miesipnfe^ and:ppk.s&<5wi% khkt %a8 received; on partiedarpdlh" 
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eies; tliat reports ^vere sent witli lists and particulars of policies 
monthly, and these were sent to the secretary, who acknowl- 
edged them. 1^0 evidence was given of the contents of any re- 
ports, or of the incorporation or existence of the companies, or 
that the person corresponding with Baker was secretary. The 
court held the evidence sufficient to go to the jury. 

Tiie statute punishes only the hurningof property actualljffin- 
siired; and nothing but a valid insurance plainly establibhed 
would sufliee. And as the vdiole validity of these insurances 
depended on tlie authority of Baker, it was essential to show it. 
There was here no proof of authority from any one, and no proof 
of recognition by any one who w^as shown to he connected wdth 
and authorized to act fur the alleged insurers. And tliere was 
no production of the writings relied on for recognition, nor 
proof of their genuineness. The case was entirely barren of all 
proof on the most essential part of the issue, and tlie court 
should have so ruled. 

The tire was on the 22d day of June. Proof was given, under 
exceptions, that about a month before the lire three conversa- 
tions were had between Leizer Meister and John Wagner d,nd 
John Xiigent (at one of \vLicli William Meister was present) in 
which Leizer desired to get them to burn the property between 
the 1st and 10th of June, between Saturday night and Monday 
morning, when the folks would be away; and consulted as to 
the best way of burning. This testimony w^as objected to, as 
tending to show another offense, under a different statute. 

We think this was admissible as tending to show a purpose to 
burn the property, existing not very long before the lire; and 
bearing on the probabilities. The men were convicted on cir- 
cumstantial testimony, and it was not foreign to the issue to 
show a previous conspiracy to burn the same property. If the 
jury believed this testimony, they must have found that the two 
ileisters desired to have the building destroyed, and this was 
certainly one of the elements of the crime,, if a crime was com- 
mitted, and one of great importance. 

The bill of exceptions states that some weeks before the jBre, 
Wagner and Xiigent were arrested for burglary, and continued 
in jail until after the. fire, and were convieted and sent to state’s 
prison, whence they were brought to testify. It further appeared 
from their cross-examination that they were of infamous character. 
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In order to corroborate tlieir testimony, tlic jailer was allowed 
to swear tliat, during tbe week preceding tlie fire, Kngent told 
iiiiu tliat parties owning a clothing store on YvLater street had 
spoken to him and "Wagner a]>oiit burning it, and the night it 
was to be biiinied would be eitlier Saturday or Suiiday evening, 
wlicn they would be in Bay City. He reinsed to give names. 
Also that Wagner told him a similar story, adding that the 
parties owned a house and barn on the Beerfiekl road, which 
tiiov had also spoken to him about burning. Tliis last fact was 
stricken out as immaterial. 

Tills testimony was all objected to, but recei^'ed. 

This was not the statement which these witnesses had made 
on the stand* According to that, the time of burning was to 
have been on or about the eighth of June, and subsequent to 
their arrest. If they had any conversation about a fire to take 
place on the 22d, it must have been after their arrest, or they 
must have given a false account under oath concerning the talk 
with the Meisters. If Nevins is believed, there could be no 
doubt of the complicity of Wagner and Kngent in the fire; but 
there can bo as little doubt that they made no statement on the 
stand showing any knowledge in advance of such an event. 
There is no identity in the stories, and one cannot corroborate 
the other. The effect of allowing this testimony would be to 
allow a conviction on the unsworn statements of infamous wit- 
nesses, not subject to any cross-examination upon it. If a wit- 
ness can be corroborated at all by his repeated statements im- 
plicating third persons, the statements must be the same as far 
as they go. Upon the abstract proposition, no decision is called 
for. This testimony was not admissible. 

It is also claimed the court erred in refusing to charge that 
there w^as no evidence on wdiich the two women could bo con- 
victed. 

In the view w^e have taken of tbe proof of insurance, there 
was no sufficient evidence. But the point specially aimed at was, 
that, assuming the insurance proved, there was no proof that the 
woUien knew of it, and had ah intent to defraud the insurers* 

It is admitted tliat there was , cotnpetent proof from which 
the fury were at hberty to find them' guilty of the burning* 
There '^ias no Evidence showing any* knowledge pf the insarapee 
; directly; 
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proof by circumstances, like any other matter. If the fact is 
bhown to exist, under circumstances likely to make it known, and 
persons act as they might be expected to act if they knew it, wc 
are not prepared to hold that inferences of notice may not be 
drawn. 

If, for example, it were shown that property is insured ^Yhe^e 
a family dwell, with store and dwelling united, and it is also 
shown that the property is intentionally burned, it must be as- 
sumed it was not burned %vithout some purpose. A jury might 
properly infer that a wife would not destroy her own or her hus- 
band’s property unless by his command, or with a design to in- 
jure him or some one else. If no enmity appeared against the 
husband, a person must be veiy ignorant wdio would not sup- 
pose it was to conceal some fraud, or to injure some one else. 
And if it was likely to injure third persons it would usually do 
so by endangering their neighboring property, or by subjecting 
them to some liability contingent on the iire, which is generally 
on an insurance. JurieKS have a right to judge from the sur- 
rounding circumstances, whether parties have acted in accord- 
ance with one or another of these motives, or whether tlie^y have 
been ignorant tools of others; and if their conduct is such as 
to clearly indicate one of these motives, so as to remove all rea- 
sonable doubts, the inference is rightly drawn that there was 
such knowledge as would call out that motive. 

We think the facts on this part of the case were properly left 
to the jury. 

But a serious question is presented, whether the men were 
properly convicted under the information. They are charged 
with the burning directly, and not as having procured the prop- 
erty to be burned; while the evidence was clear that if they were 
guilty at all, it was l>y way of procurement, and that what they 
did was before the lire, both being absent when it happened. 
Our statutes having made all persons principals who would at 
common law have been accessories, the question arises whether 
tins is such a ease. 

The position of these defendants would have been at common 
law that of accessories before the fact, if this burning Were a 
common law felony on the part of the women. No one could 
be a principal without actual presence, near enough to aid if 
neededjin furthering the crime. The crime of such 
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sory differs in time and may differ in veriney from tliat of the 
principal; it is not the same act, but is in the nature of a pre- 
vious conspiracy to procure its commission. 

"Wliere a felony is created by statute, it depends somewhat on 
the teniis of the statute, whether it reaches accessories or not. 
It is liceessary, in all cases, that the accessory have the same in- 
tent with the principal. 1 Hale, p. 61T, 618; Archb. Cr. PI., 7; 
Russ. Cr., 35, 36; 1 Bish. C. L., § 666; and unless by virtue of 
some statutory provision, no one who is indicted as principal can 
be eonvit'led as accessory, or vke versa, AVlien a statute in gen- 
eral terms declares a certain act to be a felony, it will involve 
the consequent liability of accessories before or after the fact, 
where there is nothing inconsistent with that consequence. Bishop 
St. Cr., § 139, 112; 1 Russ. Cr. L., 31, and when a statute in 
terms punishes not only the principal offender, but those who 
would by the terms of the statute be described precisely as ac- 
cessories would be at common law, the persons so described will 
be treated as accessories. 1 Russ., 31~2. 

But a statute will nevertheless be construed by its language, 
and will not he extended beyond it, and it may be so drawn, and 
often is, as to be confined in its operation to certain persons, or 
persons Iiaving a certain intent or quality, and where it does this, 
it is enforced according to its terms. 

The section of the statute under which this prosecution is 
brought includes tw^o distinct offenses. The first is, where any 
person shall wilfully burn insured property, with intent to de- 
fraud the insurer.*’ The second is, where any one shall wil- 
fully cause or procure the same to be burned, with intent to in- 
jure the insurer/^ COmp. L., § 7560, 

If the second oftense were, only that of an accessory, the w%oIe 
seetiou might be regarded as merely reaching the different actors 
in the same oftense,’ and there could be no great difficulty in 
deterinining their position. But the second clause goes farther, 
and punishes all persons who procure the fraudulent burning of , 
insured property, whether tlie jpersoh doing the burning bad or 
had not the design to defraud insurei'^s, whatever else may have 
been his guilty .pxuq)0Se*: This clause is equally applicable to uU 
guilty proenremeilt, whether through guilty principals or through 
ag^ftts who would not^^he' 'principal, oftenderi' ,, itt was eyiden.tly . 
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parties, hy reason of a failure to convict those who are merely 
tiieir tools. 

Where the statute has so defiiiitelv specified all the persons 
wlio could, under any circumstances, he guilty, and has divided 
them into tvro distinct classes, it seems to be no more than rea^ 
sonahle to deduce an intention to require each to be charged 
with his own statutory offense, in the language or substance of 
the 8t;itiite, and not to leave it optional with the prosecutor to 
charge the defendants according to the facts, or against the facts 
by legal fiction. Tlie danger of it appears on the present record, 
where it became a serious question whether the plaintiffs in error 
might not he entitled to an acquittal on account of the want of 
guilty knowledge of their co-defendants, who in turn may have 
been exposed to prejudice by being joined w-ith them. If sepa- 
rately informed against according to the parts they are severally 
charged with having taken in the transaction, the issues w’ill be 
more fairly^ presented, and the results more satisfactory. 

The judgment must be reversed, and the verdict set aside, and 
it must be certified to the court below that there should be a 
new trial, but that the plaintiffs in error cannot be convicted un- 
der the information, unless they were present at the burning. 

The other justices concurred. 

E’ote, — ^At common law, all criminal prosecutions for offenses against the persons 
or property of indiYiduais were set ou foot and conducted hy private persons. Such 
an one was called the prosecutor, and employed and paid his omi counsel. By 
the statute, 21 Hen, VIII., cap. 11, provision was made, hy virtue of which the 
prosecutor on a conviction for larceny obtained restitution of Ms goods. The 
statutes, 25 Geo. II., cap, 18 Geo, HI., cap. 19, and 7 Geo. III., cap. 04, make 
provisions for paying the expenses of the prosecutor in conductiiig horn fide crim- 
inal prosecutions wMch seemed to the trial judges meritorious. The design was 
to encourage private persons to prosecute to a conviction all criminal oiieiises of 
which they were the victims. And partly in order to, secure tliis the more effectu- 
ally, it was held tiiat any private injury wMdi amounted to a felony was merged 
in the felony, at least until after a criminal prosecution for the felony was had; 
and until such prosecution had been had, aiid terminated either in the conviction 
or acquittal of the offender, no action would lie for the private injury, 4 Black. 
Com., 382, 363; 1 Hill, ou Torts, 6f)-63. But in the Unitecl States it is every- 
where tlie policy to entrust proaecutions for criminal offenses in, the higher courts 
to sworn public prosecutors oMy, whose duty it is to see that justice is honestly 
and imparfially administered. And it is generally the policy of the law to sur- 
round them with sudi restrictions axid safeguards as will prevent their being iniur 
enced by any interested or improper motives. The general scope of the dutlef /qf 
a pufoHe prosecutor,, 'and of with him, isablydiseusse^’b:^,'^''! 
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Ei-Iion ill 1 Crini. Procc'jJ.. s^cc. 9?8, ft f^rq. Jt is certamly more coiidiicivo 
in ui.sti's’i.\ tliLit the counsel in cliiu*"e of a crimiiiai prosecution should be respon- 
sible only to the i^ublic, and that he should be in no mse under the infiiicnce of 
pri\ule or injured ])arties, 'vvlio often seek, under the euver of tlie criminal Liw, to 
extort piivati redress or £:ratifT personal malico. In accord uith our general pol- 
ic} , it is iiO'iV the betteir opinion that there is no longer any merger of a prirate 
injury in a felony, nor is the private reinedy suspended until a crniihial T>rosecu- 
tioii has been iincl. See 1 Hill, on Torts, ch. II, sec. 8: Bonfoti v. Dana^ 1 Cray, 
BJ; Hyatt v. Adams, 16 Mich., ISO. 

Isaacs ys. State. 

(48 Miss., 234.) 

Coxspikacy: Practice. 

On an indictment for consphing to defraud, it is not necessaiy to rdlege or prove 
that the fraud was successful. The act of conspiracy is an offense of itself, 
though the fraud be never consummated. 

Where there is a joint verdict and judgment against several, which is erroneous 
as to one, against whom there was no evidence, the judgment must be re* 
versed as to all. A nolle prosequi should have been entered as to the one 
against whom there was no evidence, or a verdict of acquittal rendered in 
Ills favor. 

Taeeell, J. IST. Isaacs, M. TSTolfe, A. Colien and A. Lewis 
were jointly indicted in the Warren county circuit court, in 1871, 
for a conspiracy to cheat and defraud Herman & Moss, and I. 
Rheinhart, merdiants of Yicksburg, of their personal property, 
viz.: goods, wares and merchandise. After arraignment and 
plea, there was a motion to quash the indictment on the ground 
that it does not allege that the property mentioned was obtained 
by the prisoners or either of them;” that it *^does not state that 
the property was obtained by prisoners, or any of them, by reason 
of false pretense, nor is the character of the false pretense stated;” 
and, that it ‘‘ is vague and uncertain, and does not state with 
clearness the ownership of the property.” Thesirecord does not 
show a decision of this motion, and presumptively it was waived. 
As to this indictment, we refer to Wharton’s Ami. Cr. Law, title, 
Conspiracy^ Wharton’s Forms and Precedents, title, Conspiracy, 
and to Bisliop on Cr. Lavr, vol. 3, Oonspiracy, with the remark 
that it! iB for, the conspiracy, and tiofc for obtaining property. 
The trial in resulted ^^i^ verdict of , guilty against ail the 
:;defendahtSy,!\.:^T^^ was. a .ihqtiOn for ^ newMalon'thejfollp’^ing' 
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refusing tlie second instruction for the defeiirlants; the jury dis 
regarded the instructions; tlie verdict is unsupported by tlie ev 
idence, and misconduct of tlie jury during the trials which mo 
tion was overruled. The judgment and sentence of the coiirl 
was as follows: therefore, considered hv the court, tlia! 

for the crime of conspiracy of v.-liich they stand convicted, thej- 
be sentenced to imprisonment in tlie county jail of Warren coun- 
ty for the term of one day, and eacli or tlieiii be fined .$50, and 
they pay the costs of this suit.'’ Thereupon, the accused prose- 
cuted a writ of error to this court, and assigned thereon the fol- 
lowing causes of error: In giving the instruction for the state; in 
reiusing the second instruction for the accused; in refusing to 
quash the indictment; in overruling the motion for a new trial; 
the insufficiency of tlie indictment, and verdict unsupported by 
evidence. 

The single instruction for the state is drawn with rare accuracy, 
stating the rule of law and the facts necessary to constitute the 
crime of conspiracy., and clearly and impartially submits to the 
jury the question for their consideration. 

The instruction for the accused refused by the court was not 
applicable to the charge of conspiracy, but to a prosecution for 
obtaining goods by false pretenses. The act of conspiracy is an 
offense of itself, though the fraud be never consummated. Am. 
Cr. Law and Bishop Cr. Law, supra. Upon all other points the 
instructions for the accused 'were full, and considerate of their 
rights. 

Upon an examination of the evidence sent up with the record, 
we are clearly of opinion that the verdict against Isaacs is whol- 
ly unwarranted. Either a nolle proseqtd should have been en- 
tered as to him, or he should have been acquitted by the j my. 
For this manifest error, the judgment will be reversed. The de- 
fendants having been jointly indicted and convicted, the judg* 
meht must of necessity be reversed as to all. As to the others, 
however, the jury would seem to have been authorized to infer a 
conspiracy from the evidence as to them, though it is not our 
purpose to express any opinion of their guilt or iimocence, or Of 
the weight of the testimony. If truthfully represented, the con- 
duct of Wolfe, Cohen and Lewis was disgraceful. For the ver- 
dict against Isaacs, however, the judgmexit is reversed^, and tjae 
cause remandedjiwith Se nom, 
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LA^"DEI:s'GIIA3^r t'S. State. 

(49 Ind., 186.) 

Coxspie-VCy; Constitutional hnv — Indictment. 

It is not neccssar}” to constitute tlie oflense of consphacy that anj'act should be 
clone in pursuance of the conspiracy. 

A pnn iso in a criniinal statute against conspiracy wliicli reads as follows : 
“ihovideJ, that in any iiicllctiixent under this section it shall not be nec- 
essarj’ to charge tiie particular felony -which it was the purpose 
to commit,’* is unconstitutional and void. 

An indictinent for conspiracy to commit robbery which cliaiges an intent to 
“forcibly and feloniously take from the person of A. B.,” but does not 
charge that it was to be done “ by violence,” or “ by putting in fear,” is ia- 
sutHcient. 


Busiarjc, C. J. The appellant was indicted and convicted 
under the following statute: 

Sec. 1. Be it enacted hy the general assembly of the state 
of Indiana, that any person or persons who shall unite or com- 
bine with any other person or persons for the purpose of com- 
mitting a felony, or any person or persons who shall knowingly 
unite with any other person or persons, or body, or association 
or combination of persons, whose object is the commission of a 
felony or felonies, shall be guilty of a felony and upon convic- 
tion shall be fined in any sum not exceeding five thousand dol- 
lars, and be imprisoned in the state prison not less tlian two nor 
more than twenty-one years; provided, that in any indictment 
under this section, it shall not be necessary to charge the par- 
ticular felony which it was the purpose of such person or persons 
or the object of each [such] person or persons, or body, associa- 
tion or combination of pei’sons to commit.” 

The indictment was as follows: 

The grand jurors for the county of Marion, and state of Indi- 
ana, upon, their paths present that J ames Landringham, on the 
12th day of November, A. B. 1874, at and in the county of Mar- 
ion, aiid state, aforesaid, did unlawfully and feloniously unite, 
edni bine and conspire with lldmas Eing, for tlie , purpose of 
, making an assault upon one Thomas J, Barlo\v, and for the pur- 
pose and wipi the intent then and there of feloniously and fprei- 
. 'hly, ^the.person 'bf Paid!' Bartow, ten;! Uhi ted :%at 0 S ’ ' 

: ; denomihatfoh!' 
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tliO mine oi! two dollars cmcIi, teu natlojial Lank notes of the de- 
lioininatioLi tcii dullar5> each and of the value of ten dollars 
eHcli^ twentv I'liited States treasury notes of the denojrnimtion 
of lim dthlars each and of the value of five dollars each, and 
Iweiitv inilloiial Ljuik notes of tlie denoiiiiiiatloii of live dollars 
ettcli lUiJ 01 the value of five dollars each, all of said notes l^eing 
the perc=(.>nal go».ids of said Harlow, cuiitraiy to the lorin of the 
statute ill siicli case made and ]»rovideJ, and against the peace 
and dignity of the state of Indiana/’ 

Motions were made and overruled to Cjuasli the indictment and 
in arrest of judgineiit, and the>se rulings are assigned for error, 
and present for our decision the fpuestioiu whether the indict- 
ment is suliiclent. If the above quoted act is valid in all of its 
parts, then it was not necessary to charge, or even to name, the 
felony intended to he committed; for it is expressly declared in 
the proviso that it shall not be necessary to charge the particu- 
lar felony which it was the purpose of such person or persons, 
or the object of such person or persons, or body, association or 
combination of persons to commit. We are very clearly of the 
opinion that the proviso is in conflict with the constitution, and 
against natural right, and hence is absolutely void. If the in- 
dictment need not charge the particular felony intended to be 
committed, the accused would have no means of knowdng, before 
the trial commenced, what oSense he was charged with, and con- 
sequently would have no opportunity of preparing for his de- 
fense. The question was so fully considered in this court in the 
case IlcJjJAKjhlbi %\The State^io Inch, 33S, that do not 
deem it necessary to reargue ox* restate it 
The proviso being void, it was necessary for the indictment to 
eliai^ge the particular felony which the appellant had conspired, 
united or conibinett to commit; and this leads ns to inquire 
whether the indictment does properly charge any particular fel- 
ony. It obviously would not be sufficient to name the particular 
felony intended, but the indictment should eon tain averments 
sufficient to show what particular felony the accused had united 
and combined to commit. The averments should bfe as specifle 
and foil as ixx an indictment charging the commission Of such 
felony. It 'wa^ evidentljE the purpose of the draughtsman to 
charge the appeUahi;with;,hxdti% idid: comhifling with/ThOhi^H 
King to commit' f such huf- 
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Scion tlv charge J. The statute thus deSnes the crime of robhery: 

Every person who shall, forcibly and feloniously, take from the 
person of another any article of value by violence, or putting in 
fear, shall be deemed guilty of robbery.''^ 2 G. & II., 112, sec. 
IS. The indictment should have used the ^yords, “ by violence'’ 
or "‘putting in fear.” Bicknell Crhn. Prac., 319; 2 Arch. Grim. 
Pr. &: Ph, dlT, 41S; Sci/iaotij* v. The State^ 15 Lid., 2SS. 

It is contended by counsel for appellee that the use of the 
word ‘“forcibly” dispenses with the use of the words "*by vio- 
lence” or ‘-putting in fear.” The statute and approved forms 
use both words, ^4brcibly,” and ^"by violence.” 

The court instructed the jury that it was unnecessary for the 
indictment to charge any particular felony w^hich the appellant 
had united and combined to commit. The jury must have un- 
derstood from such charge that it was not necessary for the state 
to prove any particular felony. 

The appellant asked the court to charge the jury that there 
could bo no conviction unless it was proved that he had com- 
mitted some overt act to carry out the purj)Ose contemplated by 
the conspiracy. It is well settled, that it is not necessary, to 
constitute the offense of conspiracy, that any act should be done 
in pursuance of the conspiracy. See 4 Chitty’s Blackstone, top 
p. 98, side p. 136, and note 31, and authorities there cited. 

The judgment is reversed, with costs; and the cause is remanded 
for farther proceedings in accordance with this opinion; and the 
clerk will give immediately the necessary notice for the return 
of the prisoner. 


People m . Wilsojv. 


(64 m., 195.) 

Cojst^cehpt; WewBpaper aHlch — lAaWiijf of proprietor of 

editor — ^PubUcaiion as to pending case. 




A,neTOpai>er airhclO' concerning* a eriniinal case pending^ before the supreme court 
whidi propteies that the piisoner m|i geij anew tdal and eventualli’ escape 
‘ \ justice,'' because;fl, 400 Is ei^ougk now-a-days\to.'pumhasednmmiitiy ‘ 
t^conseqnen^^s of any Clime, and that ** tiie courts are now completely m * ' 
. , the control bf comipt anct m'erceha^y '^ystets -^'the bf 

‘ ' -who ' feW f and- on human ^Mood; hahdg* 


. ;:oth^r tnen,^J‘'is:^’;qphyinpt Jbf 
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euiLarras.s and obstruct the administratioa of justice. Scott and Sheldon', 
JJ., dissenting. 

Under a statute that “ the said court shall have power to punish contempts of- 
fered by any person to it wiiiie sitting,"’ the court has power to punish for 
a comtructive contempt coiumitterl by a newspaper article referring to a 
case then pending before the court. AU acts calculated to impede, embar- 
niss or obstmct the court in the administration of justice should be consid- 
ered as done in the prestmce of the court. 

It Sicms that the court vrouid have no right to punish any criticism on its de- 
cisions or oifioial conduct in regard to cases that are ended, so long as its ac- 
tion is coiTecily stated and its ofiiclal integrity is not impeached. 

The proprietor of a newspaper may he punished for contempt for an article 
pubb&lied in the newspaper owned by him, although such article was pub- 
lished without his knowicdg-e and consent, "wdien, to a rule to show cause 
why he should not be punished, he makes no defense as to matters of fact, 
except that he did not kno^v or sanction it before publication. 

The managing editor of a newspaper may be punished for contempt for per- 
mitting the publication of a newspaper article, which, although not writ- 
ten lu’' him, was seen by him before iiubiication, and which he had power to 
exclude from the paper. 

On a rfiie to show cause why an aitnchment should not issue against the re- 
spondents for a contempt, if the respondents i*ely on an excuse only, they 
should appear In person. If they appear by attorney, and defend on 
legal gTountls, an excuse can only be regarded in mitigation of punishment, 
and not as ground for discharging the rule. 

This was a proceeding in the name of TAe People Cliarle% 
L. Wihon and Andrew Shuman, the publisher and editor of a 
newspaper jmblislied in the city of Chicago, called the ‘’Chicago 
E/ening Journal,” for an alleged contempt of this court, in tlie 
publishiiig in said newspaper, on the IGth day of October, 1872, 
during the sitting of said court at the September term, 1872, 
thereof, of an article which appeared as an editorial in said 
newspaper, in reference to the case of Christopher Bafferty v. 
The People, which was then pending, on writ of error, in this 
court The article referred to is set forth in the following in- 
formation, presented to the court by the Attorney Oeneral, on 
tlie 23d of October, 1872: 

“ State of Ilusois — Supreme Court— ss. 

B'orthern Grand Dlmslon — September Term, A.D. 1812 . 

“ The People of the State of Illthois m . Ohakles L. Wilson 
AND Astdgew SHtriiAsr. 

“Infoematiok— And now come the said People, by Wash- 
ington Boslinell, Ajttorhey General, a,nd’ repr^d^Jit, to fl^e cburfc 



PEOPLE WILSON. 


109 


that on the 16th day of October, A. D. 1872, there was, and still 
is, pending in this court, a certain cause for the adjudication and 
determination of this court, wherein one Christopher Eaiferty 
is plaintiti in error, and the People of the State of Illinois are 
defendants in error, and that, on the same day there Avas pub- 
lished in the city of Chicago, in said state, a certain daily news- 
paper, called the ‘ Chicago Evening Journal,’ of which said pa- 
per on said day the said Charles Z. Wilson was proprietor, and 
the said Andrew Shumati was editor, and that said Charles Z. 
Wilson and Andrew Shvman^ on the said day, caused to be 
published in said paper, of and concerning said cause so pend- 
ing in this court, and of and concerning this court and its sup- 
posed action with reference to said cause, a certain article, in the 
words following, that is to say: 

‘‘ ‘ The Case of Raffebty. At the time a writ of supersedeas 
was granted in the case of the murderer Chris. Rafferty, the 
public was blandly assured that the matter would be examined 
into by the supreme court and decided at once; that possibly the 
hanging of this notorious human butcher w'ould not be delayed 
for a single day. Time speeds away, however, and we hear of 
nothing definite being done. Rafferty’s counsel seems to be 
studying the policy of delay, and evidently with success. The 
riff-raff, who contributed fourteen hundred dollars to demonstrate 
that hanging is played out, may now congratulate themselves on 
the success of their little game. Their money is operating splend- 
idly. TTe have no hesitancy in prophesying clear through to the 
end just what will be done with Rafferty. He will be granted a 
new trial. lie will be tried somewhere, wnthin a year or two. 
He will be sentenced to imprisonment for life. Eventually he 
will be pardoned out, and this in spiteof all our public meetings, 
resolutions, committees, virtuous indignation and what not. 
And why? Because the sum of fourteen hundred dollars is 
enough now-a-days to enable a man to purchase immunity from 
the consa<juence of any crime. If next winter’s session of the 
legislature does not hermetically seal n]p every chink and loop- 
hole through which murderers BOW escape, it will deserve the 
bitter, etensure. of every honest man in Illinois. ,We must .sim- 
plify pnr modes bf procedure in ntiurder trials. The criminal 
should be triedv€f.t once, and when found guilty, should be hanged 
at once. :tod; haugfed ^he btort® are„'noWr ' 
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eoiiiplotcly in tPe control of corrupt and mercenary shysters — 
tiic ji:ckul=! of the lepil profession — wlio feast and fatten on hu- 
man hlood spilled by the hands of other men. All this must be 
remedied. There can be found a remedy, and it must be foimd,^ 
llV]iereL ?re the said attorney general, for and on behalf of the 
said jjeople, moves this court for rule upon the defendants 
Charles L. Wilson and Andrew Shuman, to be and appear be- 
fore this court, on a day to be named, and show cause, if any, 
they, or either of tliem have, why an attachment should notissue 
against them for contempt of this court in respect to the publi- 
cation of sdd article. Wasiii^tctox BusiiximL, 

Afterwards, ou the 25th day of the same month of October, a 
rule was entered of record, requiring tlie said Charles L. Wil- 
son and Andrew Shuman on or before the coming in of the 
court on the first day of ISTovember next following, to show 
cause, ii mij they should have, why an attachment should not 
issue against them, for a contempt of this court, in the publish- 
ing of iliG article mentioned. Accordingly, in obedience to such 
rule, oil tlie said first day of N"ovember, there "was filed in behalf 
of the respondent Wilson the following answer: 

And now comes Charles L. Wilson, one of the above re- 
spondents, in obedience to the rule heretofore, to wit: on the 
25th day of October A. fX 1873, entered in said court, requiring 
this respondent and Andrew Shuman to show cause wliy an at- 
tachment should not issue against them, for a contempt of said 
court, on account of the matters and things in a certain inform- 
ation filed in said court, in said rule mentioned, and in answer 
to tlie said rule, this respondent says, that he is the sole propri- 
etor of the said newspaper, mentioned in the said information, 
called the Chicago Journal, and that the article set forth in said 
information was published therein on the 10th clay of October, 
1872, but this respondent says that neither before, nor at any 
time of the publication, had he any knowledge or information 
relative to the same. This respondent did not know before said 
paper in which the article appeared was published, that said ar- 
ticle, or any article upon the subject, was written, or to be writ- 
ten, or that any article upon tbe . subject was to be published, 
and that he neither advised, or counseled, nor w^as lie advised or 
counseled with by any person whatever, relative to the publica- 
tion of said article, or any article whatever upon the subiect : ; 
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“This respondent further sajs, that the first knowledge or in- 
formation he had relative to said article, on its publication, was 
when he read the said article in said paper, after its publication 
and distribution. 

This respondent further saj^s, that he is informed and believes 
that no disrespect was intended by said article to said court, or 
to any judge thereof, and that a fair construction thereof will 
not warrant an inference to that effect. 

This respondent is advised and believes, that the publication 
of said article was not designed, and had no tendency to impede, 
embarrass or obstruct the administration of justice in said court. 
And this respondent does, and will insist that he had and still 
has the right, through his said paper, by himself or his agents, 
to examine the proceedings of any and every department of the 
government of this state, and that he is not responsible for the 
truth of such publication, nor for the motives with which they 
were or are made by the summary process of an attachment for 
contempt, save when such publications impede, embarx'ass or ob- 
struct the administration of justice. 

This respondent farther says, that such has been the estab- 
lished law of this state for over thirty years past, and that said 
court has no judicial power to change the same. 

This respondent takes this occasion to renew liis repeated ex- 
pressions of confidence in the ability and integrity of said court, 
and of the individual members of the same, and as evidence of 
the same gives the following article, which was published in said 
paper, issued on the 2Gth of September, 1872; that is to say: 
^The supreme court of Illinois, although, perhaps, too ready to. 
grant motions for supersedeas, has no sympathy with criminals. 
The judges are all men infinitelj* above such suspicions. It is 
their business to e.xamine eveiy case appealed to them, without 
any bias one way or the other, taking note solely of the facts pre- 
sented in each case. The question for the higher court to decide 
is this: Did the accused, from first to last, have a fair trial? The 
presumption is that he did, and the rule is to grant a supersedeas 
only ;ih case it is clear that he did not have a fair trial. While 
cordially coiumahd the zeal, of - the prosecuting attorney and 
of our courts in their efforts to cheek the appalling frequency of 
murder^ in this City and : counter, we suggest to them more, cau- 
pion and' technicalities' 
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the coiicliict of future murder trials. The supreme court wili 
certainly coiitinue to insist upon it, and every supersedeas granted 
acts as a premium upon murder.’ 

This respondent further says, that at the time of the publi- 
cation of said article first mentioned, there was an intense excite- 
ment iu the community, and particularly in the city of Chicago, 
on account of frequent murders, and the escape of the perpetra- 
tors tliereof ; and this respondent is informed and believes that 
the design of said article was to impress upon the community 
the importance of electing members of the next general assem- 
bly of this state, who would remedy the defects in the criminal 
law of this state, l)y which criminals are able to escape punish- 
ment, and not to reflect upon the ability or integrity of said 
court, or any member thereof, nor to impede, embarrass or ob- 
struct the administration of justice. "Wherefore, this respondent 
prays that the said rule, as against him, may be discharged. 

Ohables L. "Wilson.” 

State of Illinois — Coo/c County — ss. 

Charles L. Wilson, being duly sworn, says he is one of the 
respondents named in the foregoing answer, and that the matters 
stated in said answer are true. Ciiables L. Wilson.” 

' Subscribed and sworn to before me this 29th clay of October, 
1S72. Henry W. Farrar, 

Notary Public?'^ 

And on the same first day of November, the following answer 
was filed in behalf of the respondent Shuman: 

And now comes Andrew Shuman, one of the respondents, 
in obedience to the rule heretofore, to wit, on the 25th day of 
October, 1S72, entered in said court, requiring the respond- 
ent and Charles L, Wilson to show cause why an attachment 
should not issue against them, for a contempt of said court, on 
account of the matters and things alleged in a certain informa- 
tion filed in said court, in said rule mentioned, and in answer to 
said rule this respondent says, that he is managing editor of said 
newspaper, mentioned in the said information, called the Chicago 
Journal, and that the article set forth in said information was 
published therein on the 16th day of October, 1872. 

But this 1 ‘espondept says that said article was not written by 
him, nor by Ids procurement or adyice, but by an, assistant editor 
of said newspa|»er, yrhich said arfiiotewas submitted to this, re-. 
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spondent for his examination before the same was published, as 
are all articles prepared for publication in said paper. Upon the 
submission of said article to this respondent, he read the same, 
and allowed it to be published without dissent on his part, and 
without supposing that there was anything in it disrespectful 
to, or in contemi)t of, said court, or of any of its judges or offi- 
cers. The wording and expressions of said article were, as this 
respondent then believed and still believes, designed and intended 
to impress upon the public, and upon the next legislature of this 
state, ilie necessity of such a change in the laws regulating and 
governing the trial of persons accused or convicted of crime, as 
to ensure a more speedy and certain punishment, and that this 
was the only aim, purpose or iutentxoii of said article. 

This respondent further says, that a fair construction of said 
article will not warrant an inference that any disresixect was in- 
tended by the same to the said court, or any judge thereof. This 
respondent is advised and believes, that the publication of said 
article had no tendency to impede; emban^ass, or obstruct the 
administration of justice in said court; that it was not so designed, 
and had not that tendency. And this respondent does, and will 
insist, that he had and still has the right, as managing editor of 
said paper, to examine the proceedings of any and every depart- 
ment of the government of this state, and that he is not respon- 
sible for the truth of said publication, nor for the motives with 
which they were or are made, by the summary process of an 
attachment for contempt, save when such publications impede, 
embarrass or obstruct the administration of justice. 

‘^This respondent further says, that such has been the estab- 
lished law of this state for over thirty years past, and that said 
court has no judicial power to change the same. 

^^This respondent takes this occasion to renew his repeated ex- 
pressions of confidence in the ability and integrity of said coxirt, 
and pf , the individual menabers of the same, and as evidence 
thereof, gives the following article, which was published under 
his superyisiqn, in said papei*, issued on the 36th day of Septem- 
ber, 1873, that is to say: , \ , 

^ The Bitprpme, court of Illinois, although, perhaps, too ready to 
grant motions’ for supersedeas, has no. sympathy with priminals* 
The judged arp , all men infinitely above such suspipipn. Iti|i . 
: tiheif' business': to' e^iii.ihe’:eyprjr.cke;,,epp0ajad.t^^ 
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any bias^ one way or the other, taking note solely of the facts 
presented in each case. The question for the higher court to 
decide is this: Did the accused, from first to last, have a fair 
trial ? The presumption is that he did, and the rule is to grant 
a supersedeas only in case it is clear that he did not have a fair 
trial. While we cordially commend the zeal of the prosecuting 
attorney, and of oiir courts, in their efforts to cheek the appalling 
frequency of murders in this city and county, we suggest to them 
more caution in observing all the forms and technicalities of the 
law in the conduct of future murder trials. The supreme court 
will certainly continue to insist upon it, and every supersedeas 
granted acts as a premium upon murdei*.’ * 

This respondent further says, that at the time of the publi* 
cation of said article, first mentioned, there was an intense ex- 
citement in the community, and particularly in the city of Chi- 
cago, on account of the frequent murders, and the escape of the 
perpetrators thereof, and this respondent is informed, and be- 
lieves, and so he understood* at the time, that the design of said 
article was to impress upon the community the importance of 
electing members to the next general assembly of this state, who 
would remedy the defects in the criminal laws thereof, by which 
criminals are able to escape punishment, and not to reflect on 
the ability or integrity of said court, or any member thereof, nor 
to impede, embarrass or obstruct the administration of justice. 

Wherefore this respondent prays that said rule, as against 
him, may be discharged, Andrew Shxtman.’^ 

“ State of Illinois — Gooh County — ss. 

Andrew Shuman, being duly sworn, says he is one of the 
respondents named in the foregoing answer, and that the mat- 
ters stated in said answer are true. Andrew Shuman.’^ 

Subscribed and sworn to before me this 31st day of October, 
1872. CrRus J, Corse, Notary 

Mr, Washington Bxmhndly Attorney General, for the people: 
I desire, in this case, respectfully to call the attention of the 
court to the following authorities, which, in my judgment, are 
conclusive upon the question of the power of this court to issue 
a writ of attachment against the respondents, for the publication 
of the matters and things contained in the information herein 
filed. , . // ^ .. / ■■ 

It is a contempt, ipunishable by attachment, to puldish , re-?; 
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marks in a newspaper, wliicli liav^e a tendency to prejudice tlie 
public with respect to the merits of a cause depending in court, 
and to corrupt the administration of justice. 4 Black. Com., 
2S6; Ex jyavte Biggs^ 54 jST. 0., 202; id., ^598; 1 Ball, 319. 

A publication pending a suit, reflecting on the court, the par- 
ties to the suit, the witnesses, the jurors or the counsel, is a con- 
tempt of court. Hollingsworth v. Duam^ Wall., 77, 102; 
Bronson^ s Case^ 12 Johns., 460; 4 Black. Com., 286. 

The publication of a paper to prejudice the public mind in a 
cause depending is a contempt, if it manifestly refer to the suit, 
though it do not expressly appear on the face of the writing. 
BespiihUoa v. Passmore^ 3 Yates, 438. 

Denying any criminal or disrespectful design, in publica- 
tions reflecting on the 23roceedings before the court, will not jus- 
tify the party, if they appear to the court to amount to a con- 
tempt. People V. Freer^ 1 Caines, 458, 518. 

The provision in the constitution of the United States, that 
the trial of all crimes shall be by jury, does not take away the 
right of courts to punish contempt in a summary manner. The 
provision is to be construed to relate only to those crimes 
which by our former laws and customs had been tried by a jury. 
Hollingsworth v. Duane^ Wall., 77, 106. 

The House of Eepresentatives of the United States may pun- 
ish persons not members thereof for contempt. Anderson v. 
Hwm, 6 Wheat., 204. 

This power is also incident to courts of law and equity. Mar- 
iner V. Dyer^ 2 Green!., 165; State v. White^ Chari t., 136; 
Yates V. ZaTising, 9 Johns., 395; 6 id., 337; 4 id., 316; 
Trial* of Smith & Ogden, 73; State Tipton^ 1 Blackf., 166; 
1st Burris Trial, 352; Clarh Peoplsyl Breese, 266; 8 Conn., 
879; United ^States v* Hudson^ 7 Cranch, 32; see 1 Kent’s 
Com., 3d ed., 300 (note B). See also the case of State 
thews^ 37 H. H., 453, and authorities there quoted. 

In the celebrated case of The Oommommaltk u John Han- 
dridge^ 2 Va. O^s., 414, the court $ay: ‘^Thej cannot but 
fedljt a delicate task to define and decide upon, the extent of 
their own powers, nor T>6 ignorant that the judgment they are 
called upon to r^pden may expose them,, on the one hand, to the 
imputation of timidity and irresolution, or on the other, tqj that 
ol usurpafeon^, 
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would mt be more unworthy of the judges than the fact 
of their shrinking from this question, because of the conse- 
quences in which themselves inighc be involved in it. ^ 

In this country we know of no privileges but snch as exist for 
the public good. Many such privileges we have, from those 
which appertain to the legislature itself down to such as be- 
long to the lowest executive officer. Those which surround 
the administration of justice belong to the same order. Courts, 
their officers and process, are shielded from invasion and insult, 
not from any Imaginary sanctity in the institutions themselves 
or the persons of those who compose them (as in the political 
and ecclesiastical establishments of another hemisphere) but 
solely for the purpose of giving them their due weight and au- 
thority, and to enable those who administer them to discharge 
their functions with impartiality, fidelity and effect. 

*^This is the true test of every privilege not granted by stat- 
ute, and is the spirit of every one (not merely private) which is 
so secured. The political character of the judiciary, and the 
tendency of the duties which are devolved upon it, have render- 
ed it necessary to invest it with a considerable share of these 
privileges. 

^‘It is confessedly the weakest branch of all governments, 
wielding neither w'ealth, force nor patronage. Its duties consist 
in adjusting and settling the contested rights of individuals, in 
controlling tlieir turbulence and punishing their crimes. These 
duties are often of a severe and rigorous character, and they are 
generally to be discharged in almost immediate contact with 
those on whom they act. Their exercise will frequently elicit 
the angry passions, or excite unworthy and sinister attempts to 
bias or avert their operation, and %vhere there is little real power 
and no patronage, a certain degree of external dignity may have 
been considered necessary to supersede a too frequent resott to 
the actual powej’s of the courts.^.’ 

In 4 Blaekstone, 283, that writer says: ^^The contenlpts that 
are thus punished are either direct, which openly insult or resist 
the powers of the courts, or the persons of the judges who pre- 
side, ete;*^ and on page 285, in, enumerating the contempts which 
degrade the judicial authority, he refers to one which consists 
in speaking or .wHting contemptuously of the court or .judges 
'acting in their ^ : '/V; 
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If the matters complained of arise at a distance, of which tho 
court cannot have so perfect a knowledge, unless by the confes- 
sion of the party or the testimony of others, it will in its dis- 
cretion award the proper process to bring the party before it, of 
which process of attachment is one. 2 Ya. Oas., p. 436. 

That to scandalize a court by speaking or writing, either in its 
presence or absence is a high contempt. Let the judges of a 
court be proclaimed in public print as corrupt cowards, when 
acting in their judicial capacity, and how long will it be before 
such judges and the courts held by them will be covered with 
opprobrium and contempt? Id., 436. 

It is a high contempt, punishable as aforesaid, to publish, by 
speaking or writing, anything during the pendency of a partic- 
ular cause in any such court, by which an imputation is cast upon 
the judges, or any one of the judges, as to their purity, impar- 
tiality or integrity as respects that cause. Commonwealth v. 
Danlridge^ 2 Ya. Oas., 436; 2 Atkyns; Oswald? s Case^ and the 
case of The Kmg v. Barber^ Strange, 444. 

I do not desire to enter into any extended argument upon the 
merits of this application for a writ of attachment, and there- 
fore content myself by referring this honorable court to the 
above authorities. 

Beckwith^ Ayer c& Kales^ for the respondents. 


Lawkence, 0. J. The respondents, Charles L. Wilson and 
Andrew Shuman, have been placed under a rule to show cause 
why an attachment should not issue against them for contempt. 
The information filed by the attorney general, upon which the 
rule was made, sets forth that one of the respondents is the pro^ 
prietor, and the other chief editor, of a newspaper published in 
the city of Chicago, called the Chicago Evening Journal,” and 
presented as a ground for this proceeding an editorial article 
published in that paper on the 16th day of October. The article 
isset out at length in the information. It is entitled “The 


Case of Rafferty.” Rafferty had recently been tried for murder, 
in Oppk county, found guilty, and sentenced to death. A writ 
of errori thp execution -of the sentence until the further 

order of , this court? had been granted, and this writ of error FM 
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“TiiE Case of Eafferty. — At tlie time a wit of supersedeas 
was granted, in the case of the murderer Chris. Eafterty, the pub- 
lic was blandly assured iliat the matter would be exainiued into 
by the supreme coufl, and decided at once — that possibly the hang- 
ing of this !i(»toriou& human butcher would not be delayed for a 
single day. Time speeds away, how'ever, and we hear of nothing 
deiiiiite being done. Eafterty counsel seefns to be studying 
the policy of delay, and eridently with success. The riff- raft* 
who contributed fourteen hundred dollars to demonstrate that 
^hanging is played out’ may now congratulate themselves on 
the success of their little game. Their money is operating 
splendidly. We have no hesitancy in prophesying clear through 
to the end just what will be done with Eafferty. He will be 
granted a new trial. He wdll be tried somewhere, within a year 
or two. lie will be sentenced to imprisonment for life. Event- 
ually he will be pardoned out. And this, in spite of all our 
public meetings, resolutions, committees, virtuous indignation, 
and what not. And why? Because the sum of fourteen hun- 
dred dollars is enough nowadays to enable a man to purchase 
immunity from the consequences of any crime. 

If next winter’s session of the legislature does not hermet- 
ically seal up every ehinfe and loop hole through which murder- 
ers now escape, it will deserve the bitter censure of every honest 
man in Illinois. We must simplify our mode of procedure in 
murder trials. The criminal should be tried at once, and wlien 
found guilty should be hanged at once — and the quicker hanged 
the better. 

The courts are now completely in the control of corrupt and 
mercenary shysters — the jackals of the legal profession — who 
feast and fatten on human blood spilled by the hands of other 
men. All this must be remedied. There can be found a rem- 
edy, and it must be found.” 

To the rule granted upon the motion of the attorney-general, 
the respondents have severally answered under oath. They have 
declined to argue the case, either orally or in writing, though 
opportunity has been allowed for that puq:)ose. 

The respondent Wifeo^^ admits, in his answer, that he is the 
proprietor of the newspaper, but denies all knowledge of the 
article prior td its puMioatioti. While tliis fact should influence 
the degree of the puh!$hMent to which he may be liable, it Aofes 
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not exonerate him from responsibility. The respuiideiit Shuman 
admits he is the editor in chief. He denies the authorship of the 
articles but says he read it before its publication, and permitted 
it to he published. Both respondents disavow any intentional 
disrespect to the court, or any design to embarrass the adminis- 
tration of justice, and insist that they have the right to examine 
the proceedings of every department of the government of this 
state, and that they are not responsible, in a proceeding of this 
character, for the truth of their publications, or for the motives 
with which they may be made, save when such publications im- 
pede, embarrass or obstruct the administration of justice.” 

They state, under the solemnities of an oath, as a fact within 
their personal knowledge that such has been the established law 
of this state for over thirty years past, and that said court has no 
judicial power to change the same,” Such a sworn statement, as 
to the law of contempt applicable to newspaper publications, is 
somewhat remarkable. If we give to the saving clause, in their 
answers, the interpretiou which it was possibly designed to bear, 
the statement may be accepted not merely as a truth, but as a 
truism. The only ground for pronouncing any act or puhlica* 
tion a contempt of court is, that it tends in its final results to 

impede, embarrass, or obstruct the administration of justice.” 
If, on the other hand, the respondents designed to say, or to be 
understood as saying, that they are pxivileged to make any pub- 
lications concerning proceedings in court, however false, to as- 
sail the integrity of the court, or to endeavor to inflame popular 
passion concerning cases before it, and not be liable to attach- 
ment for contempt, unless it appear that the publication com- 
plained of really has the actual and visible effect of impeding, 
embarrassing or obstructing the administration of justice, in a 
manner susceptible of proof as an accomplished fact — if the 
answers are to be understood in this sense, it is to be regretted 
that the respondents were not better advised as to the law, before 
swearing what the law is. 

The revised code of 1845, in speaking of the Supreme court, 
contains, the following provision: The said court shall have 
power to piinish contempts offered by any person to it while sit- 
ting.” This hot has never been i^epeate^ 

In the Oase of ^S^J^^fi^^ S Scjam., 405| decided in ^ 

T842,;'a statiite'Of J.829i;’m\re|gard;te^^ 
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ciiii eonrtSj came l)efore this court for construction. The court, 
after saying that the statute might, with great propriety, be re- 
garded as a limitation upon tlie power of the court to punish 
for any other contempts than those committed in its j^resence, 
add the following most significant and important qualification: 

In this power would necessarily be included all acts calculated 
to impede, embarrass or obstruct the court in the administration 
of justice. Such acts would be considered as done in the pres- 
ence of the court.’^ 

Tlie respondents evidently had this case before them when 
their answers were drawn. They nse its language, with the ex- 
ception of a most material word, which changes the meaning of 
the entire sentence. The respondents say the rule is, that pub- 
lications are a contempt only when they impede, embarrass or 
obstruct the administration of justice. The rule laid down by 
this coui’t was that they are a contempt when they are calculated 
to have that eifect. The difference is radical, and marks pre- 
cisely the difference between the guilt or innocence of the re- 
spondents in this case. They swear to a rule which would require 
ns to say that we have actually been impeded, embarrassed or 
obstructed in the administration of justice, before we can hold 
the respondents guilty of contempt. The true test is, not, 
whether the court has been weak or base enough to be actually 
influenced by a publication, but whether it was the object and 
tendency of the publication to produce such an effect. 

It need hardly be said that we can not accept, as a reason for 
discharging the rule, the disclaimer in the answers of any in- 
tentional disrespect or any design to embarrass the administra- 
tion of justice. The meaning and intent of the respondents 
must be determined by a fair interpretation of the language they 
have used. They cannot now escape responsibility by claiming 
that their words did not mean what any reader must have under- 
stood them as meaning, 

No candid man can deny that the article in question was well 
calculated to make iipon the public mind tiie impression that 
the court,, in a pending suit, was infinenQed by money in its 
Judicial action, and that it could be so influenced in other cases. 
ISTeitlier can it be denied that the article seeks to Intimidate the 
court as to the judgment tb be piSdnounced, in a case then pend- 
ing, and involving the life or 4eath of a human The 
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article declares ttat the money raised for Eafferty “ is operating 
splendidly;” predicts that he will he granted a new trial, and 
avers that “ the snra of fourteen hundred dollars is enough now- 
a-days to enable a man to purchase immunity from the conse- 
quences of any crime,” and that “ the courts are now completely 
in the control of corrupt and mercenary shysters — the jackals 
of the legal profession.” This language will bear but one in- 
terpretation. 

I shall not stop to cite and discuss the authorities bearing on 
the law of contempt, as that labor has been performed by another 
member of the court; I merely quote the rule as laid down by 
Bishop, an American writer, in his work on Criminal Law, sec- 
tion 216. He uses the following language: “According to the 
general doctrine any publication, whether by parties or strangers, 
which concerns a case pending in court, and has a tendency to 
prejudice the public concerning its merits and to corrupt the 
administration of justice, or which reflects on the trial or its pro- 
ceedings, or on the parties, the jurors, the witnesses or the coun- 
sel, may be visited as a contempt.” Whether tested by this 
common law deflnition or by the rule laid down by this court in 
the ease of Stnart, already cited, there is no room for doubt that 
the article in question must be held a contempt of flagrant char- 
acter, It related to a case in court involving in its final issues 
a human life. The answers of the respondents state that at the 
time of the publication “there was intense excitement in the 
community, and particularly in the city of Chicago, on account 
of the frequent murders, and the escape of the perpetrators 
thereof,” This, no doubt, is true, and this article seems to have 
been studiously written, with a view to direct popular clamor 
against this court, and compel it either to affirm the judgment 
sending Eafferty to execution, or incur the imputation of bribery 
and the clamor of an angry city to be echoed thronghopt the 
state by a portion of the Chicago press. The demand was not 
that we should calmly examine the record of Eafferty’s trial to 
see whether his conviction had been legal, but that we should 
giye him, oyer to executipn, becaiise there was such impunity for 
crime in- the city of Ohic^ that it was nec^saiy some mm 
should be immediately hang. We have since examined, the 
ords of this mah’e-conviction, mid .reveirsed the ju^^eh^ all the 
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members of tlie court liolding that a plain provision of tbe stat 
iitc iiad been violated on his trial. 

Let ns say lierCj and so plainly that our position can be mis 
rei>resented only by malice or gross stupidity, that we do noi 
deprecate, nor should we claim the right to punish, any criticisir 
the press may choose to publish tipon our decisions, opinions oi 
ofSeial conduct in regard to cases that have passed from our juris- 
diction, so long as our action is correctly stated, and our official 
integrity is not impeached. The respondents are correct in say- 
ing in their answers that they have a right to examine the pro- 
ceedings of any and every department of the government. Fai 
be it from ns to deny that right. Such freedom of the press is 
indispensable to the preservation of the freedom of the people. 
But certainly neither these respondents nor any intelligent per- 
son connected with the press, and having a just idea of its re- 
sponsibilities as well as its powers, will claim that it may seek to 
control the administration of justice or influence the decision of 
pending causes. 

A court will, of course, endeavor to remain wholly uninflu- 
enced by publications like that under consideration, but will the 
community believe that it is able to do so? Can it even be cer- 
tain in regard to itself? Can men always be sure of their mental 
poise? A timid man might be influenced to yield, while a com- 
bative man would be driven to the opposite direction. Whether 
the actual influence is on one side or the other, so far as it is felt 
at all, it becomes dangerous to the administration of justice. 
Even if a court is happily composed of judges of such firm and 
equal temper that they remain wholly uninfluenced in either di- 
rection, nevertheless a disturbing element has been thrown into 
the council chamber, which it is the wise policy of the law to 
exclude. 

Regard it in whatever light we may, we can not but consider 
the article in question as calculated to embarrass the administra- 
tion of justice, whether it has in fact done so or not, and, there- 
fore, as falling directly within the definition of punishable con- 
tempts, announced by this court in the case of SPmrt'i}, The 
PeQph, It is a contempt, because, in a pending case of the 
gravest magnitude, it reflects upon the action of the court, im- 
peaches its integrity, and seeks to intimidate it by the threat ’of 
popular clamor. 
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It may be said that, as long as tbe court was conscious it bad 
not been frightened from its propriety by the article in question, 
the wiser course would have been to pass it by in silence. 

So far as we are personally concerned, we should have pre- 
ferred to do so. We desire no controversy with the press. But 
a majority of the court were of opinion that this publication 
could not be disregarded without infidelity to cur duty. But by 
our relations to the bar, to the suitors in our court, to the entire 
judiciarj^ of the state, and to the state itself, we felt constrained 
to call the persons responsible for this publication to account. 

It may further be said that this article could do no permanent 
injury to a court strong in the consciousness of its own integrity, 
and in the confidence reposed in it by the people, and, therefore, 
the publication was unworthy of notice. It is quite true that a 
solitary paragi'aph, under ordinary circumstances, would have 
probably been innocuous. It is to be observed, however, that 
the answ’ers of the respondents speah of the existing excitement 
in Chicago in regard to unpunished crime, and in that state of 
the public mind there was great probability that this article 
would win a residy credence if permitted to go unchallenged. 
Public meetings had been held, committees had been appointed 
to aid in the suppression of crime. The papers of Chicago, cir- 
culating throughout the state and the northwest, had called at- 
tention to this subject. It was made a frequent topic of discus- 
sion in the public prints, and when, finally, this article appeared, 
in a paper of noted sobriety and respectability, containing charges 
and imputations against this court, which were simply infamous, 
the majority of the court felt that it was necessary for the good 
name of the state, within and without its borders, and necessary 
in order to preserve the confidence of the people wholly un- 
shaken in this court, to request the attorney general to move for 
a rule against these respondents. The majority of the court still 
think they have acted wisely. We have been controlled by no 
feeling of personal malignity, and do not propose to Infiiot a 
' severe; punishment. We wish to call the attention of the press 
limits which circumscribe their comments on judicial pro- 
ceedings, and to remind them of the obligations imposed upon 
them by the gr^t vpawer which they cpMessedly yield. Espcr 
, cially dp we des^e ;to ^ the^|udie^all yejputetion of |tKe;ptate^, 
' ' frpe 'frbi4; -td; 
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of that (.lifetnisi in the minds of oiir own people that would cer- 
taiTilj follow the circiihition of articles like the one under con- 
sideratioUj if permitted to go unrebuked. 

The loss of public confi<lence in our integrity would be a calam- 
ity little less than the loss of official integrity itself. The pomp 
and circumstance which iii England aid to clothe the courts and 
the law with dignity and ]>ower5 are not in consonance with our 
repoblicau form of government. In this countiy the power of the 
Judiciary rests upon the faith of the people in its integrity and in- 
telligence. Take away this faith, and the moral influence of the 
courts is gone, and popular respect for law impaired. Law' with 
us is ail obstruction. It is personified in the courts as its min- 
isters, but its efficacy depends upon the moral convictions of the 
people. When confidence in the courts is gone, respect for the 
law^ itself wfill speedily disappear, and society will become the prey 
of fraud, violence and crime. 

The one element in government and society which the Ameri- 
can people desire above all things else, to keep free from the taint 
of suspicion, is the administration of justice in the courts. So 
long as this is kept pure, a community may undergo extreme mis- 
government, and still prosper. But wffien these tribunals have 
become corrupt, and public confidence in them is destroyed, the 
last calamity has come upon a people, and the object of its social 
organization has failed. The protection of life, liberty and prop- 
erty is the final aim of all government This is accomplished 
by an honest administration of just laws. The people, by their 
representatives, may be relied upon to pass such laws, but unless 
they are honestly administered, neither life, liberty nor property 
enjoys the security which it is the object of government and so- 
ciety to give. If the time shall unhappily ever come when the 
judiciary of this state has become hopelessly corrupt, and justice 
is bought and sold, the loss of its moral and material well being 
will as certainly follow as the night follows the day. , 

We are glad to say, that for more than half a century tlie ju- 
diciary of this state has not only enjoyed the confidence of the 
people, but also has received the support of the press. If ever 
before, so far as the members of the court are aware, has the in- 
tegrity of this tribunal been asss.iled by a public journal. The 
respectibility of the paper in which the article in ijuestion has 
appeared, and 'ihe/.eircnmsta^nc^s- surrounding' publicatioh^; 
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have given it a gravity wliicli a casual article of like iitiport 
would not possess. We have personally felt great reluctance to 
taking notice of the publication, but our consciousness of the 
mischief that may be done in embarrassing the administration 
of justice, and impairing the moral authority of the judiciary 
throughout the state, if this article is to stand as an unpunished 
precedent, has compelled us to issue the rule, and now compels 
us to order an attachment. 

It is the judgment of a majority of the court that an attach- 
ment issue against Charles L. Wilson and Andrew Shuman, re- 
turnable forthwith. 

Walker, J. I am also of the opinion that a writ of attach- 
ment should issue in this case. 

McAllister, J., concurring. At the return of the rule to show 
cause, the defendants did not appear in person, but caused their 
separate returns under oath to be filed by attorneys, wdio declined 
to appear and argue the question raised by the returns. In this 
aspect of the case it is unnecessary to consider how far the mat- 
ters set forth go in excuse of the publication; because, if the de- 
fendants relied upon an excuse only, they should have appeared 
in their own proper person. Not having done so, no mere ex- 
cuse can be regarded as a cause for discharging the rule, but only 
as going to the question of punishment, in the event that the 
court finds the absence of a legal justification in the return. The 
People V, Freer ^ 1 Caines, 519. 

The only legal justification sought to be established by the re- 
turns is the disavowal of a bad intent, and matter of law arising 
upon the face of the whole proceeding. In this behalf their posi- 
tion is tliat they have the legal right to do just what they have 
done, and this court has no power or authority, by this proceed- 
ing, td call their acts into question, inquire into their motives or 
the pernicious tendency of the publication. The editor of the 
paper states his position thus: This respondent is advised, and 
believes that tlie publication of said article had no tendehey to 
embarrass or obstruct the administratiou of justice Jh 
said Court; that it was not so designed and Had hot that tendenby^ 
and this respondent; does and i^ill Jnsiat thit he had> hud still, 
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proceedings of any and every department of tlie government of 
tliis state, and that he is not responsible for tiie truth of such 
publication, nor for the motives with which they were or are 
made, by tlie siimmaiy process of attachment for contempt, save 
wlien such publications impede, embarrass or obstruct the ad- 
ministration of justice.’’ 

Tliis position has been deliberateh' taken, and it is all there is 
of the case. If it has been well taken, the rule should be dis- 
cliarged ; if ill, the attachment should issue. For the purpose of 
analyzing the alleged justification, we will treat it as in the na- 
ture of ti plea in bar. Then what are its elements? By the re- 
turn, actual participation in the act of publication by the editor, 
and constructive by the px'oprietor, are admitted. Then the only 
fact presented is the one of intent, by a disavowal of any bad in- 
tent; for the question, whether or not the publication had a tend- 
ency or was calculated to impede, embarrass or obstruct the ad- 
ministration of justice, is clearly a question of law, to be deter- 
mined by tlie court upon inspection of the article. So, also, is 
that of the power of the court. 

The return impliedly admits, that if the publication had the 
tendency to impede, embarrass or obstruct the administration of 
justice, the power of the court to punish the defendants for a con- 
tempt exists; but it claims virtually that the exercise of the pow- 
er is precluded by the disavowal of any had intent, and defend- 
ants’ denial that tlie article had any such peimicious tendency. 
If the publication had the pernicious tendency which is claimed 
for it on behalf of the people, it is believed that no respectable 
authority can be found to tbe effect that a disavowal of a bad in- 
tent amounts to a justification. It would be contrary to the rule 
of law that every man must be presumed to intend the natural 
and necessary consequences of his own deliberate acts. In the 
case of The Pmple v. Preer, above cited, which was a proceed- 
ing like this, the point 'was expressly adjudicated hy the supreme 
court of JTew York, Kent, J., delivering the opinion of the court: 

cannot but perceive,” said that great judge, that the dis- 
avowal of any bad intent will not do away with, the pernicious 
tendency or effect of publications reflecting on judicial proceed- 
ings which are before us.” 

I have said that the construction and tendeney bf the article in 
question were a matter of law for the court Of the truth of this.^ 
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proposition there can be no doubt. Uut the court is bound to 
give it a fair and reasonable construction, according to the natu- 
ral and common import of the language employed; and when so 
construed, the question whether its publication constituted a con- 
tempt which the court is authorized to punish by attachmentj^ 
must be determined by the character of the publication and the 
circumstances under which it was made. 

As to the circumstances, it will suffice to say, that at the time 
of the publication, the case of Rafferty, referred to in the arti- 
cle, was pending before us for decision. This fact was well 
known to the defendants, and especially to the editor, as appears 
by both his return and the article itselL It is of that cause and 
its pendency here that the article speaks; and the ordinary and 
natural meaning of the language used conveys, in the most di 
rect and unequivocal manner, the charge of corruption on the 
part of this court, in respect to that very case; and was calcu- 
lated and intended to portray the character and position of the 
court as being so degraded as to be under the control of the most 
unprincipled and despicable class of society. The first para- 
graph, relating to the delay of the court in deciding the case, 
evidently refers to its action at the time of allowing the super- 
sedeas, in requiring Rafferty’s counsel to submit the cause, in 
order that it might be passed upon at this term. Then it pro- 
ceeds: The riff-raff who contributed fourteen hundred dollars to 
demonstrate that “ hanging is played out ” may now congratu- 
late themselves on the success of their little game. Their money 
is operating splendidly. We have no hesitancy in prophesying 
clear through to the end just what will be done with Rafferty, 
He will be granted a new trial. He will be tried somewhere, 
within a year or two. He will be sentenced to imprisonment 
for life. Eventually he will be pardoned out, and this in spite 
of all our public meetings, resolutions, committees, virtuous . in- 
dignation and what not. And why? Because the sum of four- 
teen hundred dollars is enough now- a-days to purcihase immu- 
nity from the consequences of any crime. Then, that there 
. niigbt bo h0 misunderstanding as to what is meant by this tis- 
sue of scandal, there come these significant words; ^^The courts 
in the control of corrupt; and mercenary 
shysters ; 4 ^ thp||a0kals of the leghl profession, who feast and fofc- 
. .hands''of .pthetm^ r 
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expression would bo understood, and was intended, to refer to 
this court, wliicli was the only one previously alluded to; and 
wliat more degrading and scandalizing charge could be couched 
in language? It is well iioderstood by the public that this court 
is the only one in the state which has the power to license and 
strike the names of attorneys from the rolls. If the court is 
under the complete control of tlie vile class designated, the de- 
gradation must be voluntary on the pari of the court, yet it is 
here proclaimed to the public that a court which possesses the 
power to rid itself of the shysters and jackals of the legal pro- 
fession is, nevertheless, completely under their control. After 
this charge, is followed what may well be called a threat. All 
this must be remedied; there can be found a remedy, and it must 
be founclP’ 

The tcuclcnoy of the article is to degrade and scandalize the 
court, to overawe its deliberations and extort a decision against 
the accused. That such was the intent and purpose, scarcely ad- 
mits of a doubt In this attempt to extort a decision of affir- 
mance, rests the great criminality of the article, rather than the 
reflections upon the court. Publications scandalizing the court, 
and intended to unduly influence and overawe its deliberations 
in causes pending, are contempts wdiich this court is authorized 
to punish by attachment, and it is essential to the dignity of 
character, the utility and independence of the court, that it 
should possess and exercise such authority. Here the corrup- 
tion is imputed, and the efieet predicted in such a manner as to 
prepare the public mind to believe the charge, if the decisxou 
turns out to be as predicted. Any well constituted judge would 
receive the threats of a mob gathered about the court house for 
the purpose of overawing his deliberations upon a particular 
case, with far greater coolness and equanimity, than such a threat- 
ened blot upon his character. Whatever may be the character 
of Eafterty, however humble and lowly in life, or however bad 
a man he may be, he is nevertheless clothed with the same con- 
stitutional rights wMcli belong to the highest and best citizens 
in the state. He can be deprived of his life only by due pro- 
cess of law. He has the same right to ruvoke the safeguards 
devised for the protection of innocence, and to secure a fair and 
impartial trial, as though he were in fact, innocent and. as any 
other citizen might do; jbeeause the law iS4 and in the mature of 
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tilings must be, general in its application. The establishment 
of these rights by our beneficent constitution has cost too much 
suftering and blood, though in the distant past, to be readily re- 
linq^uished by an intelligent peoj)le; and it seems an extraordi- 
nary spectacle to witness such an attack upon the character of 
this court, acting under the sanction of an oath of office, for ex- 
hibiting in its judicial action a pro23er respect foi* princlides 
heretofore esteemed so sacred and so indispensable to the proper 
protection to life and liberty, and I can not refrain from remark- 
ing in this connection, that if this j)ublication was made for the 
purj)Ose of destroying those safeguards as a necessity for the sup- 
pression of the crime of murder in Chicago, as is avowed in the 
return, such a purpose ought to enhance instead of mitigating 
the criminality of the publication. It would take a long time, 
in my judgment, to inspire those criminally disposed, those born 
and reared in the haunts of vice, neglected by parents and so- 
ciety, without moral development, with a feeling of just respect 
for the sanctity of human life, by giving them examples, fre- 
quent examples, of the summary and reckless violation of 'that 
sanctity, by the public authorities, under forms of law divested 
of all the consecrated principles for the protection of innocence, 
by trials which could not be otherwise than grim mockeries of 
justice, controlled, swayed, and their results dictated by the pas- 
sion and popular clamor of the hour. While I may truly say, 
that I have no feeling of resentment for the unwarranted at- 
tack upon the court of which I am a member, yet for this assault 
upon institutions which I have been educated to revere, I have 
feelings of deprecation and sorrow; and it is to be believed that 
a little careful observation and sober reflection will lead both the 
people and the, press of Chicago to the conclusion that the fault 
lies not in the law nor yet in the courts. It seldom happens 
that a good and careful lawyer who has a good cause and wins 
it^ has any trouble with errors in his record. 

It is an unpleasant duty, but I feel constrained by the deep- 
est convictions of conscience, by a lively regard for the bredit of 
the state and her institutions, for the administration, of Justice, 
to concur in the opinion, that the rule should be made absolute, 
and that ah attachment should issue. i ' 


' ai#^ cophurrihgi,! '4-' 
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the rule issued in tliis case, in wliich the respondents acknowl 
edge the publication of the article, in the Chicago Evening Joui 
nal, and insist upon tlie right, through their paper, to examin 
the proceedings of every department of the goyeriiment of th 
state, and that they are not responsible for such puhlications 
nor answerable to tlie summary process of attachment for con 
tempt, unless tlie publications impede, embarrass or obstruct th 
administration of justice. It is also urged that the publicatim 
had no such tendency. 

The cause pending in the court, when the obnoxious publica 
tion was made, was liafferty t. The People, Rafferty had beei 
found guiltj' of murder, in the court below, and sentenced to b 
hanged. As was his riglit, according to the constitution an< 
laws of the land, he demanded of this court a calm and dispas 
sionate examination of the facts and questions presented in th( 
record, and insisted that the law had been violated in his tria 
and conviction. 

The life of a fellow man awaited our decision. The I'esult t< 
him was fearful ; grave responsibility rested upon the court anc 
the counsel, and solemn deliberation was reqiiired. 

Under such circumstances, the publication was made, and whih 
the court was in session. It refers to the court, and the case pend 
ing in it; intimates that the court had blandly assured the public 
that there should be a speedy examination; asserts that time hac 
sped away, and no information had been given that anything 
definite had been done: that the prisoner’s counsel was studying 
the policy of delay, vrith success, that the sum of fourteen him 
dred dollars, contributed to demonstrate that “ hanging is playec 
out/’ is operating splendidly; that the prisoner will be grantee 
a new trial, and finally pardoned, in spite of the virtuous indig 
nation of the public, because the sum of fourteen hundred dol 
lars is enough nowadays to enable a man to purchase immiinitj 
from the consequences of any crime,” and then charges tha 
the courts are now completely in the control of comipt anc 
mercenary shysters, the jackals of the legal profession, who feasi 
and fatten on human blood, spilled by the hands of other men.?' 
The slight allusion to the action of the legislature cannot relieve 
the gross attack upon the court and its officers. The case re- 
ferred to in the publication has heen reverse(i by a nnanimom 
court, for manifest error in denying th^ accused a change oJ 
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and thus, it may Le, depriving him of an impartial trial, 
vouchsafed to him by the constitution and the laws. 

"Was the publication a contempt o£ court? Or can there be 
none, except for disobedience of its orders or process, or disor- 
derly or contemptuous behaviour in its presence? 

The law, as it is written, must answer. In 2 IlawMns, 220, 
contempts are classified, as contempts in the face of the court, 
and contemptuous words or writings concerning the court. 
Again, they are termed ordinary or extraordinary. The latter 
consist of abusive and scandalous words respecting the court. 
Bouvier’s Inst., vol. 4, 335. According to Blachstoue, book 4, 
285, they may be committed either in the face of the court, or 

by speaking or writing contemptuously of the court or judges 
acting in their judicial capacity.’’ 

This court has defined them to he, direct, such as are offered 
in the presence of the court, wliile sitting judicially, or construc- 
tive, such, though not in its presence, as tend by their operation 
to obstruct and embarrass or prevent the due administration of 
justice. Stuart'^. The Feofle^ 3 Scam., 395. 

Bishop thus defines constructive contempts: According to 
the general doctrine, any publication, whether by parties, or 
strangers, which concerns a cause pending in court, and has a 
tendency to prejudice the public concerning its merits, and to 
corrupt the administration of justice, or to reflect on the tribu- 
nal or its proceedings, or on the parties, the jurors or the coun- 
sel, may be visited as a contempt.” Vol. 2, sec, 28. 

In this state the constitution has established the judiciary, and 
made it a coordinate department of the state government. A 
necessary incident to its establishment is the power to punish 
for contempts. , 

This court held, in, an early case, that the power to puni& for 
contempts was an incident to all courts of justice, independent 
of statutory provisions. Clark i). The Peo^h^ Breese, 340. 
Courts in other states have also announced the doctrine that the 
ppweris inherent in all courts of justice, necessary for self pro- 
tection, and m essential auxiliary to the pure administration pi . 
the law. ITmied States v. New JSedford Br&ge^ 1 Woodbtiry 
& Mipot, 40T; State v. Johmorij Brevard, 155; u 
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Cranchj 32. The statute likewise approves the exercise of the 
powcTj when it provides that the siipreine court shall have pow- 
er to punish contempts offered by any person to it while sitting.” 
This provision was in force July 1, 1829, and was the law when 
the decision in the case of 8titart v. The Peoj>le^ siijpra^ ivas ren- 
dered. The court then declared that the statute affirms a 
principle inhei'ent in a court of justice, to defend itself when at- 
tacked, as the individual man has a right to do for his own pres- 
ervation.” The statute merely affirms a preexistent power, and 
does not attempt to restrict its exercise to contempts in the pres- 
ence of the court, but leaves them to be determined by the prin- 
ciples of the eominon law. 

Without the power, courts could not fulfill their responsible 
duties for the good of the public. They would lose all self-re- 
spect and would not perform the duty they owe to the state, if 
they failed to struggle for tlic4r independence and defend their 
life. 

'No one doubts either the right or duty of a court to punish, 
as contempts, rude and contumelious behaviour, breaches of the 
peace, or any 'wilful disturbance in its presence. 

Whence the necessity for the exercise of the power? It is 
that the law may be administered fairly and impartially, uninter- 
rupted by any influence which might affect the safety of the par- 
ties, or the judge or officers of the court, that the court may have 
that regard and respect so essential to make the law itself re- 
spected, and that the streams of justice may be kept clear and 
pure. 

If the court is scandalized and its integrity impeached, while 
a cause is pending before it, if the counsel are grossly libeled, 
and low and obscene terms are applied to them, which may 
have the effect to intimidate, the consequences must he the same 
as if direct contempts are offered. The administration of the 
law is embarrassed and impeded,, the passions, often unconscious- 
ly, are roused, the rights of parties are endangered, and a calm 
and dispassionate discussion and investigation of causes is pi’e- 
vented. 

The authority to punish for constructive contempts has been 
' recognized by numerbus courts, in England and America. I shall 
merely cite a fe-vv cases: Ses^iihUea v. Pammore^ 8 Tfeates, 44; 
Ome^ X .Dallas, 319 ; PeopU Frmr^ 1 
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Tenney'' 8 Ocm^ 3 Foster (JT. H.), 162; Hollingsworth v. Dnam^ 
Wall 0. 0, U. S.j 77 ; United States v, Duane^ id., 102. 

In Tenney'^s Case^ tLe respondent was interested in a suit 
brought by bis son against one of the defendants in a bill of 
equity, in wliicli suit the son was unsuccessfiilj but lie was not a 
party to and had no interest in the suit in equity, and while the 
bill was pending, he caused copies thereof to be printed and 
circulated extensively. The bill contained serious charges, and 
the respondent also said that lie could stop the proceedings in 
equity if one thousand dollars were paid to him. 

The conduct and language were out of the presence of the 
court, and it was held to be a contempt, and calculated to dis- 
turb the free course of justice. In conclusion, the court said: 
“ The circulation of such charges, in the absence of proof, by a 
person unconnected with the questions to be tried, was dis- 
honorable and vindictive in the highest degree, and an unwar- 
rantable interference with the administration of justice.^’ 

In Itesjpiibliea v. Passmore, supra, the defendant afiixed a 
writing to a board in the exchange room in the city tavern, re- 
flecting upon the parties to the suit, and the court held that the 
publication of such a paper prejudiced the public mind in a 
cause depending in court, and was a contempt. 

In Oswald^s Case, the publication in a newspaper, of wanton 
aspersions upon the character of the opposite party, was ruled to 
be a contempt, and Chief J ustice McKean said, that without the 
power to punish for contempts no court could possibly exist — 
“ nay, that no contempt could, indeed, he committed against us, 
we should be so truly contemptible.” 

In the case of The People v. Freer, supra, a publication was 
made in a newspaper in regard to a cause under investigation, 
and was intended to prejudice the public mind against the court, 
and to intimidate it in its decision on the motion for a new trial. 
In the case of People 'o. Groswell, Kent, J., afterwards Chancel- 
lor, delivered the opinion of the court, and said that publications 
scandalizing the courts, or tending unduly to influence or over- 
awe their deliberations, were contempts, which should be pun* 
ished by attachment, and that it was essential to their dignity 
of charntetfer, their utility and independence that they should pos- 
sess and exercfso sueh authority. 
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pii]>er, pending the etinse, reflecting upon the court and jury. 
The court held that it Avas a contempty which had a tendency to 
deter counsel and intimidate the court, if they were susceptible 
of intimidation. 

In the State v. Morrill^ 16 Ark, 3S4, a publication ^vas> made 
in a newspaper, while the court Avas in session, AA’hich. in the 
language of the coui^t seemed to intimate, by implication, that 
the court Avas induced by bribery to make the decision referred 
to.’’ It was regarded as a contempt, and an imputation upon 
the purity of the motiA^es of the members of the court while act- 
ing officially in a particular case. 

In determining the sufficiency of a plea to the jurisdiction of 
the court. Chief Justice English deliAmred an able opinion, and 
held that the right to punish for contempts AA^as inherent in all 
courts of justice, a part of their life and a necessary incident to 
the exercise of judicial powers; that the section in the bill of 
rights, that “ every citizen may freely speak, Avrite and print on 
any subject, being responsible for the abuse of that liberty,” gave 
the right to any citizen to publish the proceedings and decisions 
of courts, to comment upon them freely, discuss their correct- 
ness, the fitness or unfitness of the judges, and the fidelity with 
Avhich they perform their public trusts; but not by defamatory 
publications, to degrade the tribunal, destroy public confidence 
in it, and thus dispose the community to set at naught its judg- 
ments and decrees. 

In the class of constructive contempts, this court has said 

would necessarily be included all acts calculated to impede, 
embarrass or obstruct the court in the administration of justice. 
Such acts Avould be considered as done in the presence of the 
court” JStmrt v. The People^ mpra- 

The power is arbitrary, and should be exercised with prudence 
and moderation, and only in extreme cases. Indeed, all power 
is arbitrary; but this furnishes no reason why the silent power 
of a court should not be awakened to restrain wrong, and to 
check the attempt to destroy all respect for the law by calumina- 
tion of its officers, Avho are the channels by which justice is con- 
veyed to the people. 

What is the nature and character of the publication, and what 
is its tendency and effect? 

This court is charged implie^y, if apt directly, :witli bribery 
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If such was not the intent, words are useless to convey an intent. 
This court, and the cause pending therein are mentioned, and a 
new trial predicted, not because the law demands it, but because 
immunity from crime can be purchased. 

It is said that the money had been contributed. This court, 
at the time, had the control of the cause, and the powder to con- 
demn or acquit; and the charge is that it is so corrupt and de- 
based that it will sell justice for a ]3altry sum, violate a solemn 
oath, and release a murderer in wilful disregard of the law. 

The lesrislature is then threatened with bitter censure, unless 
it provides the most summary procedui'e in trials for murder, 
and immediate hanging upon conviction. 

Wherefore this public outcry against the criminal lav? 2 The 
answer is given, because the courts are now completely in the 
control of corrupt members of the- legal profession. This is 
defamatory of the court, as well as the profession, and particu- 
larly so of the counsel for the accused, an officer of this court 
of pure character and high standing. 

Can it be possible that a court has power to punish at discre- 
tion, and in a summary mode, by fine and imprisonment, slight 
and trivial offenses in its presence, merely temporary in their 
effects, an undulation of the quiet surface, and cannot punish 
for calumny and defamation and impeachment of its integrity, 
which tend to embarrass its action, destroy its independence, 
rob it of its good name, intimidate it, if timidity is an element 
in its constitution, and eventually to degrade it?. 

Has it no power to protect counsel from the effect of publica- 
tions, which are calculated to deter them from a hold and manly 
defense of suitors, for fear of the denunciation of the press? 

Ho man who values character more than riches, and who lias 
a consciousness of his own integrity, can aspire to be a member 
of a court; no lawyer, imbued with the spirit of an honomble 
profession, and who appreciates his own manhood, will practice 
in a court wheh infamous and damning charges are published 
against them while a cause is pending, and there is no, power to 
stay the calumny and afford protection by summary punishment. 

Tho exercisje of tlie power to punish for such publications is 
not Ml abridgement of the freedom of the press. It can be no 
restrMnt npou the right io examine the ptooeedin^ of every 
braneh of;t!ie^yeriim^t.,,.''‘i, 
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It is no restriction upon the privilege, secured to every citizen 
in the Bill of Eights, that every person may freely speak, write 
and publish, on all subjects, being responsible for the abase of 
that liberty.’’ 

These rights have well defined limits. They are correlative, 
and must respect other rights. They are not independent of all 
control. Even liberty is not unlicensed, but is regulated by law. 
^The press can be free, in the broadest sense of the term, without 
blackening character or having a license to defame. Every man 
may freely speak and write without indulgence in slander or 
libel. Every branch of the government may be freely examined 
witliout false accusation, and unjust charges of crime against 
those who hold positions of trust. The truth is never to be feared, 
and may always be spoken and written; but the utterance of 
wilful and deliberate falsehood, disguise it as you may with good 
intentions, is dangerous and cowardly, and deseiwes punishment 
and reprobation. It is an abuse of the rights guarantied by the 
constitution. 

This court has not the power, nor the desire to arrogate it, to 
direct or control the press, in its legitimate sphere. Freedom 
of speech, and of the press, should be most jealously guarded. 
The utmost latitude should he allowed for fair, full and free re- 
view of the entire action of the courts. Just criticism may 
assail the opinions, expose their fallacy, and warn of their errors. 
The opinions of courts are not solemn edicts, to be blindly as- 
sented to, but are subject to calm and fearless stricture. The 
good taste and severity of the language — the weapons to be em- 
ployed — whether reason or ridicule, must be determined by the 
writer. In popular governments, neither the public action nor 
ofiSicial opinion of persons, in positions of trust, can be exempt 
from condemnation by the press, or in the assemblages of the 
people. But there must be toleration, for error of opinion 
shall always be tolerated, when reason is left free to eomhat 
This character of animadversion should never be regarded as a 
contempt of court 

The freedom of the press, however, is fully protected, without 
licensing libel and ribaldry, and charges of corruption and hri- 
bery, against courts and t;heir officers. "Whatever the intent 
may be, though it may mitigate the offense, it cannot lessen the 
injury to character, or undo the mbehief, : , , i 
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The right of the respondents must be conceded to examine the 
proceedings of every department of the governmentj not in pas- 
sion and with abuse, but with fair and manly argument. Good 
will then result, error ‘may be exposed, and reason will resume 
its sway. Then the press will be a power and a blessing, and 
will exercise its constitutional right. 

The publication under consideration is not criticism. Its ten- 
dency is to embarrass the court. It charges crime, when none 
exists. It is scandalous, abusive, passionate in tone and spirit. 
It impugns the integrity of this court, and classes the counsel of 
the accused amongst the most degraded of the profession. Its 
false charges of crime are calculated to disturb the mind of the 
pure man, and unfit him for the discharge of arduous and respon- 
sible duties. Abuse can never convince. Passion must rouse 
passion. 

The tendency must he to impair the usefulness of this court, 
deprive it of respect, obstruct it in the due administration of the 
law, and if silently submitted to, so debase it as to present it a 
spectacle beneath even contempt. 

I concur in the issuance of the attachment. 

Scott, J., dissenting: Having been opposed in the first in- 
stance to issuing the rule to show cause, I am of opinion, after 
more mature reflection, that the rule should not be made abso- 
lute. 

Wliatever may be the true construction of the article set out 
in the information, the respondents have both denied under oath, 
any purpose in its publication to obstruct or influence the adminis- 
tration of the law, or any intention to reflect upon the integrity of 
any member of the court, and this, it seems to me, is all that 
they ought to be required to do. Ho public good can possibly re- 
sult from pressing the matter tether. Independently of the dis- 
claimer on the part of the respondents, I am unable to perceive 
how the article in question could in any manner aiFect, hinder or 
obstimct she administration of the law in this court The news- 
paper in which the paragraph was printed was published in a 
city distant from the; one where the court is now holding its ses- 
sions, and it wafe hot thrust upon the attentidn of the, court hy 
the respondents or one else. . It is unlike the objectibnabk^ 
^ arMole k tU cafeebf ; 
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piiLlisLed in the city where an important trial was pending 
before a jury, and which, with some propriety, could be said to 
be a constructive contempt, coimiiitted in the presence of the 
court. If it is anything more than simply an unjust criticisui 
oil the court in reference to a cause then pending, the most un- 
fa vorabie view that can be taken is, tliat it is a constructive con- 
tempt, and as such, it could not directly or indirectly affect the 
adiniiiistnition of justice in an appellate court. I should be very 
unwilliiig to admit that it could have any such effect It seems 
to me that the majority of tiie court have attached an undue im- 
portance to a mere ne\\>]>aper paragraph. 

rroin an early period in the history of our jurisprudence, the 
power has been conceded to all courts of general jurisdiction to 
punish, in a somiriary manner, contempts committed in their pres- 
ence. Tiie right rests on the necessity that was found to exist to 
enable courts to administer the law without interruption or im- 
proper interference, and to maintain their own dignity. So indis- 
pensable is this power tliat its just exercise, so far as it may be 
necessary for the due protection of the courts, has never been 
questioned. 

The legislature has provided that the supreme and circuit 
courts may punish parties for contempts committed against them 
while sitting, and it is a very grave question whether it was not 
the intention, by implication at least, to limit the power of 
courts to punish for contempts to such as should be committed* 
in their presence. I am not, however, unmindful that courts of 
the highest authority in this country and in England have as- 
sumed jurisdiction to punish, in a summary manner and on their 
own motion, what are termed constructive contempts — such an 
one as is sought to he set forth in the information filed. 

The exercise of this extraordinary power by a court of final 
jurisdiction has ever been regarded as of questionable authority, 
and one liable to great abuse, and which might become danger- 
ous to the liberty of the eitixen. Its exercise by the courts in 
this country has been tolerated rather than conceded by con- 
stitutional provisions or legislative enactments. The objection 
proceeds on the ground that the court ought not to assume to be 
the judge of the offense against itself, and of the mode and meas- , 
ure of redress, where the law has provided, and where in the 
vary nature of things there can be no mode of reviewing the he- 



PEOPLE ??. WILSOIJT. 


139 


tion of tlie court in the premises. There has always existed jeal- 
ousy against the exercise of arbitrary power by any tribunal sup- 
posed to be derived from common law sources, and not expressly 
granted by constitutions or laws enacted by legislative assem- 
blies. It must be conceded that public journals have the right 
to criticise freely the acts of all public officers — executive, legis- 
lative and judicial. It is a constitutional privilege that even the 
legislature cannot abridge. Such criticism should always be 
just, and with a view to promote the public good. In case the 
conduct of any public officer is wilfully corrupt, no measure of 
condemnation can be too severe, but when the misconduct is 
simply an honest error of judgment, the condemnation ought to 
to be mingled with charity. 

The public have a profound interest in the good name and 
fame of their courts of justice, and especially of the courts of last 
resort. Everything that affects the well being of organized so- 
ciety, the rights of property and the liberty of the citizen, is sub- 
mitted to their final decision. The confidence of the public in 
the judiciary should not he wantonly impaired. It is all im- 
portant to the due and efficient administration of justice, that 
the courts of last resort should possess, in a full measure, the 
entire confidence of the people whose laws they administer. All 
good citizens will admit that he who wilfully and wantonly as- 
sails the courts by groundless accusations, and thereby weakens 
the public confidence in them, commits a great wrong, not alone 
against the courts, but against the people of the commonwealth. 
But who shall furnish the remedy? Shall the court that is as- 
sailed, or shall the legislative power of the state? In my judg- 
ment, there are many and poHtic reasons why the legislative 
power alone should provide the remedy, if any shall be found to 
he necessary. It is far better that the judges of the courts should 
endure unjust criticism, and even slanderous accusations, than 
to interpose, of their own motion, to redress the offense against 
themselves, where the offense complained of is not committed, 
in their immediate presence. It is a matter of public history, 
that it, has been tbe policy of the press in this country to uphold 
and maintain the authority and dignity of the courts. If a con- 
trary policy 'should eyer be inaugurated in this st^te, .to such au 
extent ^s, to seriously affect the reputation or imjpair the effi- 
money '’of ,tlie ^ 
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doubt that tlie legislature will afford an appropriate remedy. - 
Yvas said by this court, in tlie case of Stuart v. The People^ st 
fra^ that respect to the courts cannot be compelled; it is tl 
voluntary tribute of the public to worth, virtue and intelligenc 
and while they are found on the judgment seat, so long and n 
longer will they retain the public confidence. 

Sheldox, J., also dissenting: I do not concur in the action c 
the majority of the court, in this case. I am opposed to the 63 
ercise of the power of punishing for constructive contempti 
where the alleged contempt consists merely in personal aspei 
sions upon a court, contained in a new’'spaper article, especiall 
in the case of an appellate court, where I am unwilling to admi 
that newspaper paragraphs affect, or are calculated to embarras 
the administration of justice. 

Beeese, J., also dissented from the action of the majority o 
the court, in entering the rule and awarding the attachment. 

The writ of attachment awarded by the court was issued o' 
the 6th day of November, 1872, in tbe following form: 

State of Illinois — Ifi* the Su^eme Court — Northern Gran 

Division — September Term, A. D. 1872. 

The People of the State of Illinois to the Sheriff of LaSall 
County — Greeting; Whereas, it has been made to appea 
that Charles L. Wilson and Andrew Shuman have piinted an< 
published an article which has been adjudged by the said court 
now in session at Ottawa, in the aforesaid county and state, t< 
have been printed and published in contempt of said court whih 
so ill session, as aforesaid: 

‘‘We, therefoi’e, command you, that you attach the saic 
Charles X. Wilson and Andrew Shuman^ so as to have then 
bodies forthwith before our said supreme court, at Ottawa, ir 
tbe county aforesaid, to answer the said court of the said con- 
tempt, by them lately committed against it, as it is said, anc 
further, to do and receive what our said court shall, in that be- 
half, consider. Hereof fail not, and have you then and there 
this writ. 

“Witness, Charles B, Lawrence, Chief Justice of said court, 
and the seal thereof, at Ottawa, this 6th day of Noveniber, in 
the year of our Lord one thousand eight hundred and seventy- 
two* W. M. Tatlok, Clerh of the Supreme OourtP 
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On the 8th day oi ISToYember the respondents appeared in 
court, in answer to the writ of attachment, whereupon the chief 
justice pronounced the following sentence; 

Yon, Charles L: Wilson and Andrew Shuman^ are before this 
court under an attachment for contempt, in consequence of an 
article relating to a cause pending in this court, and published 
in a newspaper of which you, Charles Z. Wilson^^vQ the propri- 
etoi’, and you, Andrew Shuman^ are the chief editor. 

Ill the opinion delivered by the majority of this court, when 
passing upon your return to the rule, to show cause whj^ an at- 
tacliment should not issue against you, we have said all that we 
desire to say in regard to the character of the publication, and 
the injury which such publications tend to cause to the admin- 
istration of justice. It was then held that your answer showed 
no reason why an attachment should not issue. It now only re- 
mains to impose upon you a penalty for the offense. It is 
in the power of the court, in cases of this character, to punish 
by both fine and imprisonment. We have, however, no desire 
to inflict a severe penalty. Our object will be accomplished if 
we show to the press that it cannot be permitted to attempt to 
influence the decision of cases pending in the court. We are 
not unmindful of the fact that neither of you wrote the ob- 
jectionable article, and that you, Charles Z. Wilson^ did not see 
it before its publication. We shall impose upon you only a 
naoderate fine, as we cannot believe you are likely to commit 
similar offenses in the future. 

You, Charles Z, Wilson^ are adjudged to pay a fine of $100, 
and you, Andrew Blmman^ are adjudged to pay a fine of $200, 
to the treasurer of this state. You are also adjudged to pay the 
costs of this proceeding. Tlio fine will be paid to the clerk of 
this court, who is directed to remit the same immediately to the 
state treasurer, and procure his receipt therefor, to be filed among 
the papers in this case. 

The sheriff will hold the respondents in his custody until the , 
fine and costs are paid to the derk. 

Hote. • !rM ndkm of the supreuie coart of tllmois, in, ihis case, in ptmish'- 
mg the prhprietdr of a newspax^er for an article that was published in his paper i 

without Mi ^owMge or privity, must be based on the same principle that haei i 

been appHed by fee' in cases of cnimnM prosecutions for libel. In 1 

’law' 
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liiidoubtcdly not, conipeteiit to any judge trying an indictment or information for 
a libel, to give any oilier direction to a jury than that a publication, tbougli proved 
to liave been sold by a servant, without hmivledye of the master^ involves the 
master in all the criminal consequences of ilio publication. * ’ This was the law, but 
before the present case, the reporter has not met with any Ainerican case in which 
tills doctrine has been sanctioned or applied, and it is believed that tlie American 
courts will be slow to adopt it. Tlic true doctrine would seem to be, tliat in ev- 
ery ease where one is sought to be made ciimiiially responsible for the act or de- 
fault of another, as in tiie case of iniister and servant and husband and wife, tiiat 
prooi; of the act and j>roof of the relation should never be more than prima facie 
evidence of guilt, leaving it open to the master or husband to show that the aim- 
inal act was not done by any consent, connivance, procurement, or made possible 
by any criminal negligence, on his part, and this when esiablished should consti- 
tute a good defense. Further than tliis the law ought not to go. The ancient 
doctrine in criminal prosecutions for libel was only one instance of the wicked 
and pernicious consequences of “presumptions of law’* as a means of proof in 
crinuiiiil cases. On the suliject of the crimmal responsibility of the master for 
Uie act of tlie servant in criminal prosecutions for hbei, the eloquent language of 
Lord Erskine in CuthilVs Cape is wortliy'of consideration; “In the ease of a 
civil action, tliroughout the whole range of civil injuries the master is always civ-- 
iUtvr answerable for the act of his ser\’ant or agent; and accident or neglect can 
tlierefore be no answer to a plainiiff complaining of a consequential wrong. If 
the driver of a jmblic carriage maliciously overturns another upon the road, 
wliiist the proprietor is asleep in his bed at a hundred miles distant, the party in- 
juring must unquestionably pay the damages to a farthing; but though such ma- 
licious servant might also be indicted, and suffer an infamous judgment, could the 
muBier also hccome the object of such a prosecution? Cektaiitly hot. In the 
same manner, partners in trade are cwilhj answerable for bills drawn by one ' 
another, or by their agents, dmvrag them by procuration, though fraudulently 
and in abuse of their trusts. But if the p*artner commits a fraud by forgery or 
fictitious indorsements, so as to subject himself to death, or other punishment by 
indictment, could the other partners be indicted? To answer such a question 
here, would be folly; because it not only answers itself in the negative^ but ex* 
poses to scorn every argument which would confound indietments mth civil ac- 
tions. Why tiien is pnnfing and pMishing to l:»e an exception to every other 
Immmi act? Wby is a man to be answerable crimimliter for the crime of his 
servant in this instance, more than in all other coses? Wby is a man who hap- 
pens to have published a libel under drcumstancos of mere accident, or if you 
will, from actual carelessness or negligence, but tcUhout crimiml purpose, to be 
subjected to an inf amous punishment, and harangued from a British bench, as if 
he were the mahgnant author of that which it was confessed before the court de- 
livering the sentence, that be dieter had seen or heatd of? As far indeed as dam- 
ages go, the principle is intelligible and universal; but as it establishes a crime, 
and infftefcs a punishment which affects character and imposes disgrace, it is 
shocking to humanity and insulting to common sense. The Court of Img’g 
Bendx, since I have been at tlie bar (very long, I adxuit, before the noble lord 
presided in it, but under the administmtion of a truly great judge), pronounced 
the infamous judgment of the pillmy on a most respectable proprietor of a news- , 
paper, for a libel oh fte Busslah ambass^or, copied too, out of another paper;^ , 
bat I mymlf showed to tiio ^lirt by the aUdslJritof his physician, 
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in the first as well as in the second paper, whilst the defendant was on his sick bed in 
the country, deJirions in a fever. I believe that afhdavit is still on the files of the 
court. I have thought of it often — J have dreamed of it. and started from my sleep 
— sunk back to sleep, and started from it again. The painful recollection of it I 
shall die with. How is this vindicated ? From the sujjposed necessity of the case. ' ’ 

Following are additional cases on constructive contempts by pubHcations reflecting 
on courts, and a fuller statement of some of the cases cited in the opinion: 

A person had been committed for perjury by the judge, who tried an eject- 
ment in which he was claimant, and in which the issue was the question of liis 
identity with a certain baronet, alleged by the defendants to be dead. The jury, 
during the defendants’ case, had expressed themselves satisfied that the claimant 
was not the person;- he swore he was, and he elected to be non-suited. The 
grand jury at the central criminal court found true biUs against liim for perjury 
and forgery; the prosecution removed the indictments by certiorari into the court 
of Queen’s Bench; audit had been fixed, upon appheation of the attorney general, 
that the trial should take place at bar next Easter term. The defendant and Iris 
friends, amongst whom were two members of parliament and one hamster at 
law, had held meetings for the purpose of obtaining money for the defense at 
the coming trial, and remarks had been made by the defendant and the three 
friends mentioned, imputing perjury and conspiracy to the witnesses for the de- 
fense at the trial of the ejectment, and prejudice and partiality to Lord Chief 
Justice CocKBUBN, who, they said, had proved MmseK unfit to preside at the trial 
of the indictments. 

** They also asserted the innocence of the defendant, and the injustice of his 
treatment. On a summons against the members of parliament to show cause 
why they should not be punished for contempt, it was held that the trial of 
these indictments was a proceeding of the court then pending; that although the 
remarks at the meetings might be the subjects of a criminal information, yet the 
parties who made them might also be prosecuted summarily for contempt of court; 
that these remarks indicated an attempt by means of vituperaHon, to deter the 
lord chief justice from taking any part in the trial, and also by attacks on the 
witnesses themselves to influence the public mind and prejudice the jury; that 
they unwarrantedly interfered with the even and ordinary course of justice; that 
it was no excuse that the motive or purpose for which tlie meetings were held was 
justifiable, nor that the attempt to interfere with the course of justice was in- 
efFecfeual; that the proceedings were a gross contempt of court, and that it was 
the duly of the court to put a stop to ihem.” Beg. Onslow^ 12 Cox Crina. Oases. 

In the matter of B. F. ilfoore e# al.,' 63 N. C., 397, it appeared that the re- 
spondents, who were attorneys of tliC supreme court, had.signed and published a 
protest against the alleged political partisanship of the judges of tlie supreme 
court of North Carolina during the eleoiaon campaign of T868. The protest con- 
tained tills language: ** Never before have we Seen the judges of the supreme , 
epu^ singly or m mmse moved from that becoming propriety so indispenskble to 
sectirp the respect of the people, and, throwing aside the ermine, rush into the 
mad oj polito under the excitement ot drums and flags. From the un- 
erring lemons Of the t^t, we are assured that a, judge who openly arid publicly 
displays hi$ politiod pai^^^ renders Mmsell unfit to hold the /balance of 
justice/ arid that' tsheuever, an occasion mhy offer tp servo; Ms- 

■ natrirai weatoi^em; iri.'rimri, 
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a political party, will be b^iiptod to xiphoid tlie party which upholds him, and all 
expeiifjnces teaches us that a partisan judge cannot he safely trusted to settle the 
great principles of a political constitution, w^hile he reads and studies the book of 
its laws under the banners of a party." The court held that this publication was 
a contempt of court, wliich they had an inherent and constitutional right to pun- 
ish summarily, by striking the respondents from the roll of attorneys, although it 
was admitted by the court that the statute of North Carolina, providing for the 
punishment of contempts of court, did not embrace this case. 

In State p. Morrill, 16 Ark., B84, which Wiis a proceeding to punish, as for a 
contempt, the publisher of a newspaper for an article reflecting on the court, the 
respondent x^eaded to the jurisdiction of the court. The plea set up that the 
publication was not embraced within the statute regulating the punishment of 
contempts, and that the court could pmiLh no act as a contempt except such as 
are enumerated in the statute. To this plea a demurrer was interposed and the 
court sustained the demurrer. The report of the case does not contain the arti- 
cle which was the subject of the proceeding. Its character and the circumstances 
under which it was xrablished can only be gathered from the following language 
used by Chief Justice English in delivering the opinion of the court: 

“One Ellis was lodged in the jail of Pulaski county, on a charge of murder, fail- 
ing to give the bad required by the committing magistrate. The office of the cir- 
cuit judge of the district in v/hich the offense was committed being at the time 
vacvint, Ellis applied to the supreme court for a habeas corpus, alleging that the 
bail required by the magistrate was excessive; that he was unable to give it, and 
praying the court to inquire into tlie matter, and reduce the amount of bail, etc. 
The writ was accordingly issued, the cause heard on the 20th of February, up- 
on the testimony produced, and the court being of the opinion that the oflenso 
was a bailable homicide, ordered the prisoner to be let to bail upon a recognizance, 
in the sum of ?5,000, with good and sufficient security for his appearance at the 
ensuing term of the Prairie circuit court, where the offense was cognizable. 
Failing to furnish the bail required, the prisoner was remanded to jail, witli the 
privilege of being brought before the court again to enter into the recognizance, 
should he i^rocure the reixuisite securities, which he faded to do. 

“ On the 24th of March following, and whde the court was still in session, the 
defendant, it ap]>ears, from motives %vMch it is of no consequence to conjecture, 
published the article in question, directly in reference to the decision of the court, 
upon tlie application of Ellis. 

“ The language of the article would seem to intimate, by implication, that the 
court was induced by bribery to make the decision referred to. It is not an attack 
upon the private diameter or conduct of the members of the court, as men, but 
seems to be an imputation against the purity of their motives while acting 
officially, as a court, in a spedfieci case. Had the publicaiuon referred to thorn as 
individuals, or been conflned to a legitimate diseusdon of the, correctness of their 
decisions, in that or any other case, no notice would have been taken of it officially. " 

The court conceded that the Arkansas statute for tlie punishment of contempts 
did not extend te tlie publication in question, hut nevertheless held that tlie court 
had a constitutional power to punish as for a contempt, for the publication of, a 
libel, made during a. term of the court in reference to a case then decided, im- 


puting to the court, officially, maldng the decision--^sm*h power he-: 

mg iWierent in courts of jusfe, spHn^ginte es&tence upon their'^eaMon, as a\ 
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It was £ai-ther held that tlie leg-islature had no power to abndge or abrogate 
this inherent, constitutional power of the court, and that the article in question 
was a contempt of court. 

In Bespublica v. Oswald^ 1 DaU., 343, the respondent, who was defendant in 
a libel suit then pending in the court, published an address which was intended 
to x>rejudice the public mind upon the merits of the cause, and insiauated that 
from the prejudices of the judges against him, arising out of former trials, he did 
not stand a chance of a fair trial. 

A rule was issued to show cause why an attachment should not issue to punish 
liim as for a contempt. On a motion to discharge the rule, the court say : ‘"Upon 
the whole, we consider the publication in question as having the tendency which 
has been ascribed to it, that of prejudicing the public (a part of whom must here- 
after be summoned as jurors), with respect to the merits of a cause depending in 
this court, and of corrupting the administration of justice. We are, therefore, 
unanimously of opinion, on the first point, that it amounts to a contempt. 

“ It only remains then to consider whether the offense is punishable in the way 
that the present motion has proposed. 

“ It is certain that the proceeding by attachment is as old as the law itself, and 
no act of the legislature, or section of t;he constitution, has interposed to alter or 
suspend it. Besides the sections which have been aheady read horn the consti- 
tution, there is another section which declares that “trials by jury shall be as 
heretofore;'''* and surely it cannot he contended that the offense with which the 
defendant is now charged was heretofore tried by that tribunal. If a man com- 
mits an outrage in the face of the court, what is there to be tried? What further 
evidence can be necessary to convict him of tlie offense than the actual view of 
the judges? A man has been compelled to enter iuto security for his good be- 
havior, for giving the He in the presence of the judges in Westminster Mall. On 
the present occasion, is not the proof from the inspection of the paper as full and 
satisfactory as any that can be offered? And whether that publication amounts 
to a contempt or not is a point of law, which after aU, it is the provinc:* of the 
judges, and not the jury, to determine. Being a contempt, if it is not punished 
immediately, how shall the inischief be corrected? Leave it to the customary 
forms of a trial by jury, and the cause may be continued long in suspense, while 
the party perseveres in his misconduct. The injurious consequences might then 
be justly imputed to the court for refusing to exercise their legal powers in prevent- 
ing them. For these reasons, we have no doubt pf the competency of our jurisdic- 
tion ; and we think that justice and propriety call upon us to proceed by aitachmenV'* 

“The publication of a paper to prejudice the public inind, in a cause depend- 


ing, is a contempt, if it manifestly refers to the cause, tliough it does not expressly 
appear upon the face of the writing.” Ba^and Vi Passmorie, 3 Yeates, 438. 

On the other hmdym Bsc parte Mfcket/, 12 Miss., 751, it was held that a news- 
I paper article, ptibHshed during the session; of a coiurt, pending the trial before 
that : court of a prisoner in<lieted for murder, charging the judge presidhig over 
the'eouri ^ abettor of the murderer, is not a contempt of couit, but 

a mere, libel upon the functionary. The court., also held that tlie statute provid- 
ing f dr theipumsbnient was/ a limitarion hpoB the power of, the 

courts; ai4 that nothing : could be punished as a contempt except what came 


vrithin'the terihsbf thd statute, and that a power of punishing a nd'^spaper pub-' 
,Kcatidh,’«ri'i.con^tru,^Te'Contempt;/WpWdipnn^ 'i V',';-- 'j. 
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State vs. Foster. 

(37 Iowa, 404.) 

Embezzlement: What is sufficient emffioyment — l^eivlij discovered evi^ 

deuce. 

Under an indictment founded on the ordinary statute against embezzlement, 
evidence chat the prosecutor gave the prisoner a watch which the prisoner, 
as agent for the prosecutor, Wiis to trade for a wagon when he could find a 
suitable opportunity, and for which service the prosecutor was to pay the 
prisoner shows a sufficient employment to make the prisoner guilty 
of embezzlement in converting the watch to his own use. 

On the triiil of an indictment for embezzlement, the state gave evidence that 
the watch embezzled was worth §95.00. The prisoner ga,ve no evidence on 
this point. After the trial, ii was discovered that the watch v^ras not worth 
over $10 or $15. No negligence appearing on the part of the prisoner or 
his counsel, it was held that a motion for a new trial on this ground was 
improperly overruled. 

Beck, 0. J. 1. Tlie second count of the indictment upon 
which the defendant was convicted charges that he, being “ the 
servant and agent of one P. B. Furlong, and being over the age 
of sixteen years, did .... by virtue of his said employment, 
have, receive, and tahe into his possession and under his control, 
one watch, of the value of $95, the property .... of P. B. Fur- 
long, his employer, .... and the said watch .... without the 
consent of liis said employer, did feloniously embezzle and fraud- 
ulently convert to bis own use.’’ The statute upon which this 
indictment was found, is as follows: 

If any officer, agent, clerk or servant of any incorporated 
company; or if any clerk, agent or servant of a copartnership; or 
of (if) any person over the age of sixteen years, embezzle and 
fraudulently convert to his own use, or take and secrete, with 
intent to convert to his own use, without the consent of his em- 
ployer or master, any money or property of another, which has 
come to his possession, or is under his care by virtue of such 
employment, he is guilty of larceny, and shall be punished ac- 
cordingly.” , liev. Stat,§ 4244 There was evidence tending, to 
prove that, by an agreement between Furlong and the defendant, 
the latter undertook, in consideration of $5, to be paid Mm by 
the former, to trade a watch, the property of the fomer, fpr a 
wagon. Defendant to find some pne owning a v?hp 
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would trade it for a watch, and mate the exchange for Furlong. 
Under this agreement the watch was delivered to the defendant, 
who failed to make the trade, and converted the watch to his 
own use. The court instructed the jury upon this evidence as 
follows: 

7. If you find that Furlong and the accused made an agree- 
ment whereby the accused contracted to receive the watch and 
trade it for a two horse wagon for Furlong, for which he was to 
recei'^e a compensation of $5, this is sutScient to sustain the 
averments that the defendant was in the employment of said 
Furlong, and that he received the watch by virtue of this em- 
ployment.” 

It is insisted that this instruction and the view of the case 
upon which it is based are erroneous, inasmuch as no such relation, 
or employment, is shown to have existed between the accused 
and Furlong, as is a necessary ingredient of the cidme of embez- 
zlement, under the statute. 

It is insisted, in a veiy able argument by defendant’s counsel, 
that the transaction between the parties, disclosed by the evi- 
dence and contemplated by the instructions of the court, consti- 
tutes an ordinary bailment, and could not, therefore, be the 
foundation of the crime of embezzlement. 

It may be suggested, before proceeding to the discussion of 
the question presented, that the authorities cited, and others we 
have been able to consult, throw little light upon the subject, 
from the fact that they interpret, and apply to, statutes not en- 
tirely similar to the law of this state under which the indictment 
was found. Upon the construction of this enactment depends 
the solution of the question before us. Its language necessary 
to be interpreted, correcting the obvious typographical error 
found therein, is this: ^^If any person over the age of sixteen 
years embezzle and fraudulently convert to his own use, . . * • 
without the consent of his employer or master any money or 
property of anothet which has come to his possession, or is un- 
der Ms care by virtue of bis employment, be is guilty,” etc. 

The words indicating the i*elation that must exist between the 
accused , ‘aiid another, which is, a -necessary ingredient ^ of the 
oifeiise^i arcs eiaiployer,” master,” employnfeni” We will, 
without notice of the word ^ master,^’ consider the: term etn- 
-'\plpyer ”, :and’ - ,e,th;|ipy;menU^ ; . ' JvJCjhey , 'are- ^ tipi' qf the ' techpical ‘ 



148 


AMERICAN CRIMINAL REPORTS. 


language of tlie law or of any science or pursuit, and must 
therefore be construed according to the context and the approved 
usage of the language. Rev, Stat., § 29, p. 2. 

The words are defined as follows; Ein])loyment — the act 
of employing or using. 2. Occupation; business. 3. Agency 
or service for another or for the public. Emjployef — one ^vho 
employs; one who engages or keeps in service.” 

The verb employ ” is defined as follows, when used with a 
human being either as its subject or object: To engage in 

one’s service; to use as an agent or substitute in transacting busi- 
ness; to commission and intrust with the management of one’s 
affairs.” TT ebster. 

It will be seen from the definition of these words that the 
statute contemplates the relation of agency, a contract for ser- 
vices, whereby the accused is bound to do or perform some- 
thing in connection with the property embezzled, and that by 
virtue of such relation he acquired possession thereof. It by 
no means appears that the idea of bailment or bailee is excluded 
from these definitions, but without following the thought or re- 
lying upon it, we wall inquire "whether tlie evidence establishes 
a relation of agene,y or service existing between the accused and 
Fiirlong, and whether such relation is contemplated by the in- 
structions above quoted. We think it is in each. The watch was 
received under an agreement that tlie accused was to act for Fur- 
long in making a contract of sale of the property, i. a., exchang- 
ing the watcli for a wngon. Can it be doubted that any proper 
contract of sale within the scope of the accused’s authority would 
have bound Furlong? Certainly he would have been bound 
thereby; and one of the ingredients of the transaction creating 
it a binding contract upon him would have been the relation of 
agency existing between him and the accused. We conclude that 
the idea of agency is clearly expressed, both by the language of 
the indictment and instructions, and the relation is established 
by the evidence, or rather that there was evidence tending to 
establish it rendering the instruction relevant and proper, upon 
which the jury may -well have found, its existence. 

We, therefore, find no error upon this point in the rulings of 
the court upon the instructions and the motion assailing the in- 
dictment; because the facts alleged do not constitute , to offense 
under the statute. See upon this point 2 Whaxt Am* Orim. 
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Law, § 1936; The People v, Dalton, 15 ‘Wend., 581; 3, Arch, 
Grim. Prac. and PL, 450, 444 and notes. 

A motion for a new trial because of newly discovered evidence 
was overruled. We think it should have been sustained. 

Evidence as to the character of the watch and its value, show- 
ing it to be worth $95, was given by the state. Ko evidence 
u])on this point was introduced by the accused. His own affi- 
davit and that of his counsel, we think, show the fact that 
they were not in possession at the time of the trial, of the names 
of any witnesses by whom the evidence on the part of the state, 
as to the value and character of the property, could have been 
contradicted. It is shown by the affidavits of these witnesses 
that the watch is of base metal and only of the value of $10 or 
$15. It does not appear that any fault or negligence can be prop- 
erly attributed to defendant or his counsel in not introducing the 
evidence of these or of other witnesses* upon the point at the trial; 
in fact the showing made is such that we must conclude that they 
were unable, from ignorance of the names of the witnesses, to 
do so. 

The attorney general suggests that the evidence claimed to be 
newly discovered is but cumulative, on the ground that one of 
the witnesses of the state does not give as high a description of the 
character of the watch as the prosecuting witness. But nothing 
was said by him as to its value, and defendant’s counsel, in the 
exercise of proper prudence, may well have feared to venture up- 
on an attempt to establish a point in the defense by one of the 
state’s witnesses. 

The importance of the evidence cannot be questioned, for it is 
upon a fact which, if established, would reduce the offense from 
aielony to a misdemeanor. 

For the exTor of the district court in overruling the motion for 
a new trial, on the ground of newly discovered evidence, the 
judgment is reversed. 

, Judgment remrsed. 


Whether or not money or property delivered by the owner to another 
for a parficuiar; purpose, anti by that otiier fraudulently converted to Ms own use, 
can said to be money or property “ hj virtm of an eniph^nmtj and 

the fraudulent convanion an entezlenient, may be considered stifi an open ques^ 
Uon in most Amerieart cour^. The -English doctrine is, that an such a caspi there 
is no embe2zleu?.ent, andBi^p seems to Consider this the settled law. ; He says:; ^ 
^ ** Another’ pomt is,, tb^WaAiho^yof bther: thipg,,,musl 
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ter’s possession before it does into tlie servant’s; for if it does, the taking of it, 
whether delivered to the servant by the master or not, is larceny; but it must 
come directly from a tliird person, and not from the master,” i, e., to constitute 
embezzlement. 2 Bish. Crim. Law, § 865, and cases there cited. No American 
case is cited which beai-s out this doctrine. On the contrary, as pointed out by Mr. 
Bishop in sucjceeding sections, the doctrine in New York and in Alabama is directly 
the reverse. Tims in LowenihaVs 3*2 Ala., it was held that W'here a 
draft was delivered by an employer to a clerk which lie was to present for accept- 
ance and then return to his employer, and failed to return it, but fraudulently con- 
verted it to his own use, he was guilty of embezzlement. So in New York, in 
People Dalton^ 15 YTend., 5S1, it was held that where a traveler at an inn 
handed a money letter to the bar-keeper to mail, and the bar-keeper, instead of 
mailing it, opened the letter and kept the money, that he was guilty of embezzle- 
ment. So in People r. Nichols, 8 Park. Crim. Rep., 579; where a quantity of 
pig iron was delivered to the defendant, a common carrier, to transpori by canal 
fi‘oui Albany to Buffalo, and on the way, at night, he secretly removed some from 
the boat, with a felonious intent, he was held to he guilty of embezzlement. In 
California tlie difficulties arising out of the English doctrine have been met by a 
statute which punishes the embezzlement of property entrusted to another as well 
as the embezzlement which comes to his possession by virtue of bis employment. 


The Queek vs. I^eges. 

(2 Cr. Cas. Res., 84.) 

Embezzlbmeot: “ Clerh or servant, '' 24: and 25 Viet, cTi, 96, sec, 68. 

The prisoner was engaged by the prosecutors to solicit orders for them, and was 
to bs paid by commission on the sums received through his means. He had 
no authority to receive money ; but if any was paid to him he was fortliwitli 
to hand it over to his employers. He was at liberty to apply for orders 
wherever he thouglit most convenient, but was not to employ himself for 
any other persons than the prosecutors. Contrary to his duty he applied for 
payment of a certain sum; having received it, he applied it to his own use, 
and denied, when asked, that it had been paid to him: Held, on the above 
facts, that the prisoner was not a “cla*k or servant ” mthia the meaning 
of 24 and 25 Tict., ch. 96, sec. 68. 

Case stated by the assistant judge of Middlesex Sessions* 

The prisoner was indicted for embezzling £17y as clerk and 
servant to Boape and others. 

The prisoner was engaged by the prosecutors to solicit orders 
for them, and he was to be paid by a commission on the sums 
received through his means. He had no authority to receive 
money; but, if any was paid to him he was forthwith to hand, it 
over to his employers* He was at liberty to apply, for orders 
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wherever he thought most convenientj but was not to employ 
himself for any other persons than the prosecutors. Contrary to 
his duty, he applied for payment of tlie above sum, and having 
received it he applied it to his own use, and denied, when asked, 
that it had befen paid to him. 

The prisoner’s counsel contended that the prisoner w\as not a 
clerk or servant within the statute, but the learned judge refused 
to stop the case, and directed the jury to find him guilty. 

Thej:iue 3 tion was whether, upon the facts stated, the prisoner 
was a clerk or servant, and as such rightly convicted of embez- 
zlement. See ^4: and 25 Viet., cli. 96, sec. GS, ante, p. 29, 

No counsel appeared for the prisoner. 

F, Lewis, for the prosecution: Beg, v. Bowers, 3 Law 
Eep., 1 C. 0., 41, somewhat resembles the present case, and is 
an authority in favor of the prisoner; but tlaere the commission 
agent carried on a retail trade for himself at a shop, and so could 
not be deemed a clerk or servant of the merchant who supplied 
coal for him to sell. 

[Bovill, C. J. And here the prisoner might apply for orders 
wdierever he thought most convenient.] 

So might the traveler in Beg. v. Baily, 13 Oox Or. 0,. 56 ; he 
was nevertheless held to be clerk or servant of his employers. 

[Blackbuek, J. For he was under their control, having to 
devote his whole time to the service.] 

The stipulation that the pifisoner was not to employ himself 
for any other persons than the prosecutors shows that they had 
control over him. 

[Bovill, 0. J. Not at all. He might go away to amuse him- 
self wherever he liked.] 

Beg. Tite, Leigh & Cave Or. 0.; Beg. v. Turner^ 11 Oox. 
Or. b., 551, were also cited. 

Bovill, C. J. The only question submitted to us is whether, 
bn the facts stated, the pidsoner was a clerk or servant,” aiid, 
as such, rightly convicted of embezzlement. The learned assist-, 
ani judge of the court directed the jury to find the prisoner 
guflty, ’sTih|ect to this point being ' 

GenerWly speaking, I, should say that the question whether a 
person clerk or' servant depends oh so many .eonsMei^atiQn 
■that ifc;is 
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the court to come to a satisfactory conclusion upon such a mat- 
ter, Miicli depends on the nature of the occupation in wliicli 
the individual is engagedj and the kind of employment. Eut we 
have to see if there was enough evidence to show that the pris- 
oner here was a clerk or servant. I think that that fact is not 
suffieieiitly made out. "What is a test as to the relationsliip of 
master and servant? A test used in many cases is, to ascertain 
whether the prisoner was hound to obey the orders of liis em- 
ployer, so as to he under his employer's control, and on the case 
stated, there does not seem sufficient to show that he was subject 
to his employer’s orders, and bound to devote his time as they 
should direct. Although under this engagement with them, it 
appears he was still at liberty to take orders, or to abstain from 
doing’ so, and the masters had no power to control them in that 
respect. Where there is a salary, tliat raises a presumption that 
the person receiving it is hound to devote his time to the service, 
but money is paid by commission, a difficulty arises, al- 
though the relationship may still exist where commission is paid, 
as in ordinary cases of a traveler, and in Reg. v. Tite^ Leigh & 
Cave Cr. 0., 39; 30 L. J. (M. C.), 142, and the other case cited. 
But in either case there may be no such control, and then the 
relationship does not exist. All the authorities referred to seem 
to show that it is not necessary that there should be a payment 
by salary — for commission will do — nor that the whole time 
should be employed, nor that the employment should be perina- 
ment — for it may be only occasional, or in a single instance — 
if, at the time, the prisoner is engaged as servant. The facts be- 
fore us do not make out what the prosecution was bound to prove, 
viz., that the prisoner was clerk or servant. 

BnikWELL, B. This conviction ought to be quashed, unless 
we can see that the prisoner on the facts stated must have been 
clerk or servant, within the meaning of the act of Parliament. 

I am of opinion that on the facts we cannot do so. Looking to^ 
principle, we find that the statute was intended to apply, not to 
cases where a man is a mere agent, but Where the relationship 
of master and servant, in the popular sense of the term, may be 
said to exist. Eele, 0. J., in Beg.^. Law Rep. 1 0. 0. ‘ 

R.,4l, at p. 45, says the cases decide ‘Hhat a person who is\ein- / 
ployed to get orders and receive money, but who is at liberty to, f 
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get those orders and receive that money when and where he 
thinks proper, is not a clerk or servant within the meaning of 
the statute.’’ I think that is perfectly good law, consistent with 
all the authoi'ities, and, applied here, it show’s that the prisoner 
was not a clerk or servant within the definition there given. 

Blaciosuen, J. I am of the same opinion. The test is very 
much this, viz., wdiether the person charged is under the control 
and bound to obey the orders of his master. He may be so 
without being bound to devote his whole time to this service; 
but if bound to devote his whole time to it, that w^oiild be very 
strong evidence of his being under control. This case differs 
in nothing from the ordinary one of a commission agency, 
except in the sole statement that the prisoner was not to work 
for others. But I do not think that circumstance, by itself 
alone, enables us to say that he was a servant of the prosecutors. 

Aechibald, J,, concurred. 

Honyman, J. I agree. The question was not left to the jury 
to decide, and I cannot satisfy myself that the relationship of 
master and servant existed between the prosecutors and the pris- 
oner. It does not appear that the prisoner was bound to obey 
every single lawful order. Possibly the masters might tell him 
to go somewhere, and he might justly refuse. 

Comiction quashed* 

Attorneys for the prosecution, Allen c& Son* 


QtfEES' VS. Foxjlkes. 

(2 Cr. Cas., Res. 150.) 

EmbezzIiEMENt: Clerk or servant 

The prisoner's father was clerk to a local board, and held other appointments. 
The prisoner lived with his father, and assisted him in his ofHce, and in the 
, business of the board. In his fatlaer’s absence, the prisoner acted for him 
„ at the meetings of the board, and w^n present, he assisted him. The pris- 
oner was hot appointed or paid by the lx>ard; and there was no evidence 
. ' that he received any salary from his father. The board havmg occasion to 
xaise h loan on mortgage, the prisox^r maiiaged the business for his father, 
and at his fafiier’s ofce received the money feom the mortgagees, and ap-* 
prppmted a p^t, pflt to, liis oto use;^ MMi that there w^ eviden^ that 
'■•the/prisbuer his 'father, or euiplOyed;as 'di^rk W f' 
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Case stated hj Quaix, J. 

The prisoner was tried at the last assizes for Shropshire, for 
embezzlement. The indictment on which the prisoner was tried 
contained four counts. On the first count he was charged that 
on the 22 d Jay of September, 1871, he was employed as clerk to 
the local board of Whitchurch and Dodington, and received 600Z. 
on iiceount of said local board, and did steal lOOZ., parcel of the 
said OOOZ., the moneys of the said local board, his employers. 
On the second count, that on the llth of February, 1872, he em- 
bezzled tlie sum of lOOZ,, the moneys of the said local board, 
liis employers. On tlie third count, that on the 22 d day of Sep- 
tember, 1871, he embezzled the sum of lOOZ., parcel of a sum of 
6 OOZ .5 the moneys of Charles Fonlkes, his master. On the fourth 
count, that on the 11 th day of February, 1S72, he embezzled the 
sum of lOOZ., the moneys of Charles Foullces, his master. Charles 
Fonlkes, the father of the prisoner, was appointed clerk to the 
local board of AYhiteliureh and Dodington, at a salary of 40Z. a 
year, and continued to hold such appointment till his death. 
Charles Fonlkes held various other appointments. The business 
of tlie board was transacted at his office, the board paying him 
a rent for the use of it. The prisoner lived with his father, and 
assisted him in his office, and in conducting the business of the 
local board. In the absence of his father, prisoner acted for him 
at the meetings of the local board, and assisted his father when 
present. Prisoner was not appointed or paid by the local board. 
There was no evidence that prisoner paid any salary by his 
father. The only evidence was that he in fact assisted his father 
as clerk, or servant, or assistant in his office as above described. 
In the year 1871, and while Charles Fonlkes was clerk to the 
local board as above mentioned, the board had occasion to raise 
a loan for the purpose of building a market. The money was 
raised on mortgages of the local rates. The prisoner managed 
the business of the loan for his father. He filled in the usual 
form of mortgage, and either he or his father obtained the proper 
signatures of the members of the local boai'd. The course of busi- 
ness was, that prisoner received, at his father’s office, the money 
from the mortgagees, in exchange for the mortgages, and paid it 
into the Whitchurch and Ellesmere Bank (who were the treasur- 
ers of the board), to an aecountcalied the market account,’^ .In 
the coux'se of his employment, ha embezzled and appropriated to 
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liis own use tlie sum of mone}- mentioned in the indictment. It 
was objected bj the counsel for the prisoner, that he could not 
be convicted of the first two counts of the indictment, as he was 
not a clerk or servant of the board, nor employed by the board 
in that or any other capacity; and that he could not be convicted 
on the third or fourth count, as there was no evidence tliat he 
was the clerk or servant of his father, or was employed b}' him 
in that capacity, beyond the fact that he assisted his father, and 
that the moneys embezzled w'ere not the moneys of Charles 
Foulkes, but of the local board. The prisoner was convicted and 
sentenced, but the learned judge respited the executioii of the 
sentence till after the decision of the court in the case. The 
question for the court was, whether, upon the above facts, the 
prisoner could be properly convicted on any of the counts of the 
indictment. The following cases were cited before the learned 
judge: Beg. v. Negm^ Law Eep. 2 0. 0., 31; Beg. v. Beau* 
Dears. Or. C., 270; 23 L. J. (M. 0.), 51; Beg. v. Tyo^ee^ 
Law Eep. 1 0. 0., 177, and the 11 and 12 Yict., cU. 63, sec. 138, 
was referred to as authorizing the board (the district being a 
non-corporation district) to allege that the property was the 
property of their clerk. 

Bose^ for the prisoner. The prisoner could not properly be 
convicted of embezzlement. To constitute embezzlement by a 
person being a clerk, or servant, or being employed for the 
purpose or in the capacity of a clerk or servant,’^ ^ there must he 
a contract of service of some kind, eitlier expressed or implied. 
In the present case there w’as none, for the prisoner was in no 
sense in the employment of the local board, and the services he 
rendered to his father were mere voluntary services, not rendered 
in pursuance of any contract. He cited Bex Bufton^ 1 Moo* 
Or. 0., 237; Bex v. Hettleton^ 1 Moo. Or. 0., 259; Beg. v. 
Bowers^ JjBuW Eep., 1 0. 0,. 41; Beg. v. Tyree^ Law Eep., 1 0, 
0., 177; Beg. v. Timer^ 11 Oox Or. 0., 551; Beg. v. Collwn^ 
Law Efep., 2j 0. 0., 28; Beg. v. Negus^ Law Eep., 2 C, 0.^ 31. 

Ho counsel appeared for the prosecution. 

* By 24 md 25 ¥ict,, ch. 96, sec. 63: “ Whosoever being a clerk or servant, or 
being empipyecl for the purpose or in the capacity of a clerk oir servant, shall 
fraudulently erObezzle any chattel, money,' or valuable security which shall he de-, 
Eveted to or received ,, or taken into; possession by him fdr or in the name or on 
; the account of Ids -anaster or employer ^ shall' lie ''deemed fo :hav0 Mom* , 

stolen' tho m or bmployerj,’’ . ; '.y v 
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CocicBUKisr, C. J. I think there was evidence on which the 
jury might well find that the prisoner either was a clerk or ser- 
vant. The father held various offices, and the prisoner^ his son, 
in consequence of liis father’s illness, or for other reasons, did 
the duties which the father would otherwise have had to do him- 
self, or to employ a clerk to do. It is true there was no contract 
binding him to go on doing those duties. But the relation of 
iiiaster.and servant may well be terminable at will, and while the 
prisoner did act, he was a clerk or servant. 

The second question is, whether there was an embezzlement. 

I think there w^as. The inonej- was to be received by the father, 
though received for the local board. He was the proper custodi- 
an of the money, and the son received it for him* There was, 
therefore, evidence upon both points. 

Bkah’vvell, B. I am of the same opinion. If the prisoner 
had not been the son of the man for wdiom he acted, .and had not 
lived with him, it is abundantly evident that he would have been 
a clerk or servant, and would have been entitled to payment 
upon a quantum merulL Then what diflerence can his being a 
SOB make? It may affect the nature of his remuneration, but 
nothing else. 

With i*egard to the money, the father might have had to ac- 
count for it, hut he was entitled to receive it from the son, 
thei'efore there was an embezzlement. 

Melloe, J. The only difficulty which I can collect that the 
learned judge felt was, that there was no evidence of an actual 
contract of employment. But there is clear evidence that in what 
the prisoner did, he was a clerk or servant* 

Beett, j. The prisoner undertook to do things for his father 
which a clerk does for his master, and to do them in a way a 
clerk does them. How, assuming that there was no contract to 
go on doing those things, still as long as he did them with his 
father’s agreement, he was bound to do. them with the same 
honesty as a clerk, because he was employed as a clerk. 

PoELOCK, B. II it had been necessary to say absolutely that . 
the prisoner was a clerk or, servant,, I should have 
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But I think tlie-words employed as clerk or servant are wider, 
and that there is evidence to bring the case within them. 

Conviction affirmed. 

Attorney for prisoner, G. F. CooTc; for Chandler, Shrews- 
bury. 


The Queen vs. Christian. 

(2 Cr. Cas., Res. 94.) 

Agent: Misappropriation of money — Direction in writing — 24 and 25 Yict.^ 

ch. 96 f sec. 75. 

The prisoner, a stock and share dealer, was employed by the i)rosecutrk to pm- 
chase securities for her. He bought in his own name, and received money 
from her from time to time to cover the amounts he had paid or had to pay 
for the securities. Such payments were not made against any particular 
item, but in charges for round sums. On one occasion he wrote to her, “ I 
inclose a contract note for 300Z, J. bonds, at 112, S36?.,” and the contract 
note ran, “ Sold to Mrs. S. (the prosecutrix), SOOl. J., at 112, 336Z,,” and was 
signed by the prisoner. The prosecutrix wrote in reply: “ I have just re- 
ceived your note and contract note for three J. shares, and inclose a cheque 
for 336Z. in payment.” The prisoner never paid for the bonds, but in viola- 
tion of good fiiith, appropriated to his own use the proceeds of the cheque: 
Meld, that the letter of the prosecutrix was a dii-ection in writing to apply 
the proceeds of the cheque to pay for the bonds, if they had still to be paid 
for, within the meaning of 24 and 25yict., ch. 96, sec. 75; and that the 
prisoner was rightly convicted of a misdemeanor under that section. 

Case stated by Honyman, J. 

The prisoner was tried at the October session of tie central 
criminal court, 1873, for converting to his own use or benefit tie 
proceeds of a cheque for 336Z., with which he had been intrusted 
as the agent of Alary Ann Spooner, contrary to the statute, 24 
and 23 Viet., ch. 96, sec. 7S^ 


* By 24 and 25 Viet., ch, ‘96, sec. 75 : “ Whosoever having been intrusted, either 
solely or jointly with any other person, as a banker, merchant, broker, attorney 
or o^ter agent, with any money or security for the pajinent of money, with any 
d|mqtion .m writmgto apply, pay or‘ deliver such money or security, or any pari; 
thereof respectively, or the proceeds, or any pa^t of the proceeds, of such secujily 
for any purpose, or to a^xy person specified in such direction, sliall^ in violation of 
good faith, and to the termsof euch direc%n, in anywise 'convert to Ms 

owm use or ber^efit, or the use or beirefit of' ahy person other- than, the persoi^ by, 
whbra Jr® shafi have be^ mtruste^j, su^ ' money, _ geeprity qr, proQeeds? or rahy^ ; 
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Tlie prisoner was a stock and share dealer, carrying on busi- 
ness at 11 Royal Exchange. In the year 1872 a Mrs. Spooner, 
a widow, was introduced to the prisoner, and the prisoner offered 
to make any investments for her that she might wish, and told 
her that out of respect to her late husband, he would not make 
her any charge for so doing. Between this time and the 1st of 
Kovember, 1872, the prisoner purchased for her at different 
times, a variety of securities, amounting in the whole to 1,326?., 
17^., 06?., for doing which he made no charge; and, on the other 
hand, Mrs, Spooner from time to time made payments to the 
prisoner, amounting in the whole to 1,880?., 2,?., 6cZ., such pay- 
ments not being made specifically against any particular item, 
but in cheques in round sums. 

On the 12 th of November, 1872, the prisoner made the follow- 
ing suggestion to Mrs. Spooner: 


“ 11 Royal Exchange, London, E. C., 

November 12, 1872. 

“Amended Scheme op Investment. 


“ Argenfine, 6 per cent,, 

.Price (saj-) 

97 (2 bonds) 


“ Austriim Silver Rentes, 5 per cent., 


67 “ 

134?. 

“ Chilian, 6 per cent 

it 

103 “ 


“ Chilian, 7 per cent 

n 

108 (1 bond) 

108?, 

“ Japanese, 9 per cent 

it 

Ill (2 bonds) 


“ United States, 5-20, 6 per cent 

it 

93 (5 bonds) 

465?. 

1,329?. 


‘^Producing S9?. per annum. 


Madam: The above is an amended scheme of invest- 
ment, which I trust you will find in accordance with your wishes, 
doubt it -will be better to take advantage of present lower 
quotations, wherever prices have been affected by late events, and 
I wfill proceed to act immediately on receiving your instructions 
to that effect. 

I remain, dear madam, yours truly, 

Mrs. Spooner, etc., etc, , , Y. Ohhistian.’^ 

Mrs. Spooner assented to this, and on the 14th of November, 
1872, the prisoner purchased on her account, but iii his own 
name, from one Wrenn, a jobber on the Stock Exchange, the 
three sets of securities mentioned in the contract note of the 14th 
of November,, 1873, hereinafter set, out, and sent to Mrs. Spooner 
the following letter a.nd contract note; , . " 
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11 Eoyal Exchange, London, E. 0., 

“ Noveiiiber i8j2, 

“Deab Madam: I have miicli pleasure in inclosing contract 
note for 


“2007. Argentine... GS 96 

“ 2007. Austrian Sil @ 65}'^ 

“ §2,500, 5-20, 1867 @ 93)^ 


wliich I have every reason to believe will pay you very well, talc- 
ing into consideration their stability. I hope to get the Japa- 
nese to-morrow. Eailways — Great Northern, Great Western 
and Caledonia — are all expected to give good dividends, and I 
think you will do well to procure a few. The markets are on 
the rise in consequence of the bank rate not having been altered, 
beg to remain, dear madam, yours most obediently, 


“ (Signed.) Y. Chkistian, 

“Mrs. Spoonee.” 

“London, Fovemher 14 ^ 1812, 

“ Sold to Mrs. Spooner. L. s, d, 

“2007. Argentine, 1868, @ 96, net 192 0 0 

“2007. Austrian Silver® 65J'2 1^1 0 0 

“ $2,500, 5-20, 1867 @ 93M 525 18 9 

[Rev.] 

“T.^Cheistian, 

“ Stock and share dealer, 11 Royal Exchange, E. C. [Stp.] 

“ Bankers — Bank of England,” 


The prices mentioned in this note were the same as those 
agreed between the prisoner and the vendor of the bonds, etc. 
The prisoner did not disclose his principal, but said he w’as buy- 
ing for a widow lady. 

On the loth of November, 1872, Mi's. Spooner sent to the 
prisoner the following statement of account between herself and 
the prisoner: 

STATEMENT OP ACCOUNT. 


L, L, d. L, s, i, 

Feb. ,8. 200 New Soutli Wales Govt. Stk., @ 104^, 209 6 0 .. 

Feb, 3. 200 Tietoria 6 per cent. Govt. Stk., @ 

'IU%^ 228 15 0 .... .. .. 

Apr,. 10. 25 Western Gas (A. B. or C.), @ 17^. . . 443 16 0 

Apr. 10. 7 Imperial Gas <12J^7.isstie), 107. pd. @ 

/ ' ,, ^ ‘ 4p.m..'......,' 98 0 2’ 

Apr. 10, SB^hters Tel, 11 }4, Stamp Fee., . 90 i0> 0, .i 

Apr* 17^ > IB Imperil Gas (12J^i issue), 107., pd. @ , ; 

,• 4.p., Hi.-.-. ,182' 'p. ,p! '.'V 
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Apr. 17. 
Apr. 10. 
Apr. 22. 

Noy. 14. 


Feb. 3. 
Apr. 10. 
Apr. 11. 
Apr. 18. 
Apr. 23. 


A. L, $, d. L 

Stamp and Fee, 11. Imp. Gas, Apr. 10, • . . 12 * 6 . . • 

25 Westeni Gas, Apr, 10 2 7 6 ... 

5 Imperial Gas, @ 14. 70 0 0 ... 

Stamp and Fee ; 0 10 0 ... 

200 Arj^entine, 1868, 0 96 192 0 0 ... 

200 Austrian Silver, 0 65J^ 131 0 0 ... 

$2,500 5-20, 18G7, @ 93}^ 525 18 9 ... 


2,175 16 3 


d* 


By cheque 
By “ 

By “ 

By 

By 


Balance 


500 0 0 

600 0 0 

100 0 0 

186 0 0 

500 0 0 


1,886 2 6 

282 13 9 


2,175 16 3 


Accompanied by tlie following letter: 

2 pEmEETOX Tep^eace, St. Joiin’s Park, 
ISfov. JSth^ 1872, 

Dear Sir: — I inclose a statement of account, with a 
cheque for the balance, which I hope you will find correct. 
"When I know the amount of the Japanese, I will immediately 
forward you a cheque for the same. With ray best thanks for 
all your kindness, I am, yours faithfiilty, 

“ Y. Christian, Esq, (Signed) M. A. Spooior.’’ 

And also by cliecpie for 289Z. 13s, payable to the prisoner 
or order, and the prisoner, on the 16th of I^’overaber, acknowl- 
edged the receipt of the cheque and account, and obtained pay^ 
ment of the former. 

On the 2Tth of aSTovember, 1872, the prisoner wrote the fol- 
lowing letter to Mrs. Spooner: 


y. CUBISTIAK, 

Stock and Share Dealer. 
Bankers — 

Bank of England. 


‘^11 Rotal Exchakoe, 
liONDOjsr, E. 0., 
Wovemhr 2ytk^ 1872. 


Dear Madam: — I inclose a contract note for 300?., J apanese 
bonds at 113^ — 336?. 

This 300?. w^as offered to me in one lot, and I thought myself 
fortunate in securing them for you, and had no doubt of your 
ratifying what t have done* These J apanese securities are really 
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a iirst-ralo investment, and will pay S per cent. I Iiave got 
them at the lowest price of the day, and indeed, my apparent 
dilatoriness iii the matter has been caused solely by my anxiety 
to get them cheaper, if I could. Tours truly, 

Mi*s. SpooxjiiR, etc. (Signed) Y. Chuistian.®^ 

And inclosed is the following contract note: 

Loxdok -, Nov, 1872, 

Sold to Mrs. M. A. Spooner 300?., Japanese @ 113 — 33C?. Od!* 
Stock and Share Dealer, [Revenue] 

‘‘11 Royal Exchange, E. C. T. Chutstian, 

“ Bankers — Bank of England. [Stamp.] ’’ 


The prisoner had on the same day bought in his own name, 
from Mr. Wrenn, three Japanese bonds at 113. 

It was not true that the 300Z. was offered to the prisoner in 
one lot; but the prisoner asked Mr. Wrenn for these bonds. 

On the same day Mrs. Spooner sent to the prisoner the follow- 
ing letter: 

“2 Pemberton: Terx^ace, St. John’s Park, 
Nov. 2fth^ 1872, 

“ My Dear Sir: — I have just received your note and contract 
note for three Japan shares, and inclose a cheque for 336?. in 
payment. 

“I am much obliged to jou, and perfectly satisfied that you 
have purchased the three shares for me. 

“ My son Prank will be bearer of this, and I shall feel obliged 
if you will kindly give him any information you can about the 
‘Kicholas Railway,’ and the ‘ Share Investment Trust’ 

“ Again thanking you, in haste, 

“ Believe me, yours faithfully, 

(Signed) ‘‘M. A. Spooner.” 


And also a cheque for 336?., payable to the prisoner or order, 
and the prisoner received and indorsed the cheque, and received 
the proceeds thereof. 

On the 29tb of November, 18T2, the prisoner wrote the fol- 
lowing letter to Mx^a. Sponers 

StoebaSSSaier. , „ ■ ; . ' , “ U' 

, Bankers*-* Dojsrbojsf, ,E. Ow, 


, “-liEicB'.'MADWi 
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cheque for 336 Z.j value for three Japanese bonds, which I shall 
have the pleasure to forw'ard you immediately on their being 
delivered. I now inclose two lOOZ. Argentine bonds, of the Six 
per cent. Loan of 1868, hTos. B, 12,309 and 1572; and two bonds 
for 1000 florins each, of the Austrian Currency Loan, ISTos. 
495,402 and 495,403. 

With reference to the latter portion of your note, I will at 
once say, I do not recommend either the Nicholas Kailway or 
the Share Investment Trust. But turning tlie matter over, I 
consider, for safety and profit, a sum laid out on Great Western 
or North London Bailway Shares will do good. For that pur- 
pose, liowever, we must watch the market, and take advantage 
of a day or week when prices have declined. But, of course, I 
shall do nothing till I have your sanction for proceeding. 

Yours truly, 

“Mrs. Spookek, etc. (Signed) T. Christian. 

Mrs. Spooner never received either the 2500 United States 
bonds, or the Japanese, though she repeatedly applied to the 
prisoner for them; and the prisoner, on one occasion, told her 
that the broker or jobber was in his debt, and that the broker or 
jobber knew that when he delivered the bonds the prisoner 
would deduct from the price the amount of such debt. On the 
8th of August, 1873, the prisoner offered Mrs. Spooner a com- 
position, and informed her he was filing a petition for liquida- 
tion. Ultimately, the United States bonds and the Japanese 
bonds, having been carried over from time to time, by the order 
of the prisoner, -without the knowledge of Mrs. Spooner, were 
sold by the orders of the prisoner. 

The prisoner never paid the person from whom he bought the 
United States and Japanese bonds, for the same, and the cheques 
for 289Z. 13^. and 336Z., were paid into the prisoner’s account, 
and the proceeds of such cheques applied by the prisoner to his 
own purposes. 

At the close of the case for the prosecution, it was contended 
on behalf of the prisoner, that Mrs. Spooner’s letter of the 27th 
of November, 1872, did not constitute a sufficient direction in 
writing to apply, pay or deliver the cheque or its proceeds for 
any purpose or to any person specified in such direction, within 
the meaning of the statute. 

The learned judge left the case to the jury, but reserved the 
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aforesaid question for the opinion of the court of criminal ap- 
peal. 

The jury found the prisoner guilty. The question for the 
opinion of the court of criniinal appeal was, whether llrs, 
Spooner’s letter of the 27th of November, 1872, coupled with the 
prisoner's letter of that date, and the contract note for the Jap- 
anese bonds was, under all the circumstances of the case, a suffi- 
cient direction in writing wnthin the statute. 

Metcalfe^ Q, {Collins with him), for tlie prisoner. The 
section under which the prisoner was indicted was p)assed origi- 
nally to meet the case of Itex v. Wuls/i (K. & E.), Cr. 0., 215, 
and it applies only to a case in which there is a direction to ap- 
ply the security itself, or the specific moneys received as its pro- 
ceeds, in a particular vray. But here the course of dealing 
between the parties shows that the prisoner was at liberty to pay 
any cheque received from the prosecutrix into his own bankers. 
The cheque was in fact sent to him to indemnify him for any 
payment he had made, or had rendered himself liable to make, 
for the prosecutrix. This is the natural meaning of the words 
“ in payment.” He also cited JSeg, v. Golde^ 2 Moo. & Eob., 425. 

Meade^ for the prosecution, was not called upon, 

Kelly, 0. B. By the terms of the statute, whosoever having 
been intrusted as a banker, merchant, broker, attorney, or other 
agent, witli any money, or security for the payment of money, 
with any direction in writing to apply, pay, or deliver such 
money or security, or any part thereof, or the proceeds, or any 
part of the proceeds of such security, for any purpose, or to any 
person speeihed in such direction, shall, in violation of good 
faith, and contrary to the terms of such direction, convert to his 
own use such money, security or proceeds, or any part thereof,’^ 
is guilty of a misdemeanor. And the only question in the pres- 
ent case is, whether the instructions contained in the prosecu- 
trix^s letter of the 27th of November were a direction ” within 
the meaning of the act, and if so, what the meaning of the direc- 
tion was, ; Ip.iny opinion, that letter, 'when fairly construed, 
does amount to a direction, and such a direction that the prisoner 
might rightly be said to have converted the proceeds of the 
ehecpo to his OTO use, contrary <; V , 

' the .habit Ol,;^urChasin^ sepiTOtieB- ^ ' 
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the proseciiirlx, and receiving cheques from lier in respect of them. 
It does liot very clearly appear whether in all instances he pur- 
chased ia iiis own namej nor is it very material* Tlxen, in his 
letter to her of the 27tli of Jfovember, he says: I inclose a con- 
tract note for 300Z. Japanese l>oads, at 113, 33CZP' And the con- 
tract note inclosed was in this furui: ^‘Sold to Mrs. M. A, 
Spooner 300Z. Japanese at 113, 3367.,” and was signed by the 
prisuiier. This contract note and tlxe letter in which it was in- 
closed are both anibignous. They might mean that the prisoner 
had bought the bonds and had got them, so that there \vas noth- 
ing to do but to hand them, over to the prosecutrix on payment 
by her of the j)rice, and in this case, her letter in reply, “ I have 
just x‘eceived your note and contract note for tliree Japan shares, 
and inclose a cheque for 3367. in payment. I am perfectly satis- 
fied tliat you have purchased the three shares for sued’ might 
well mean, Whereas, you have bought and paid for the bonds, 
you will receive this cheque in payment to yourself.” But the 
prisoner’s letter might also mean that he had bought the bonds 
in his own name, but that they were not yet handed over because 
not paid for; so that it W’as necessary to get money to pay for 
them. And if this had been explicitly stated, then the prosecu- 
trix's letter in reply would have meant, I send you a cheque 
which you will either hand over to the seller of the bonds, or 
obtain payment of it, and hand the proceeds or your own cheque 
in lieu of them to the seller.” And upon this view the offense 
charged would clearly Ixave been committed. 

If, then, either construction of the letter is fairly possible, 
must we notread it in the alternative, as saying, ‘‘You do not 
state whether you have paid for the bonds; if you have done so, 
kee]> the cheque, if not, then apply the money in payment to the 
seller, so that you may get the bonds, and hand tliein over to 
me? ” And so reading the letter, and applying it to the state of 
facts that really existed and were known to the prisoner, it be- 
came a direction to apply the cheque or its proceeds in payment 
for the bonds, and the prisoner was, therefore, rightly convicted* 

Blackbubk, J. I am of the same opinion. Before turning 
to the words of the statute, look at the facts. The prisoner, being 
an agent within the meaning of the statute (for as to that no 
question is reserved), consents to act on the terms con tamed in 



QUEE^;r t. CHPJSTIAIT. 


165 


liis first letter of the 12tli JTovember, He accordingly receives 
instructions to buy, and various securities arc bought. It seems 
immaterial to consider whether any privity of contract was estab- 
lished between the prosecutrix and the sellers. There is at any 
rate no doubt that the prisoner must have made himself per- 
sonally liable to them, and therefore he would have a right, after 
paying for shareSj if he did pay, to refuse to hand them over till 
he was repaid. He would also have a right to require cash be- 
forehand, so as to keep him out of advances. In this state o£ 
things, he writes his letter of the 27th November, and the pros- 
ecutrix her answer of the same date. Now, looking at the facts 
and writing down what seems to have been her meaning as to 
the cheque, I have no doubt as to wbat it must be: ‘‘ Inasmuch 
as there is a sum of 336 Z. which I have to pay to get the Japan- 
ese bonds, get the proceeds of the cheque in the way most con- 
venient to yourself and pay for the bonds.’ ^ I think if the pris- 
oner had handed over the cheque itself, or handed over the actual 
notes received for it, he would have been within his instructions. 

I think he would have been so also, if he had paid it into his own 
bank honajtde^ for the purpose of meeting a cheque of his own 
given to the seller, although a hundred things might intervene 
to prevent the cheque being actually met. I think, tlien, that 
the prosecutrix’s letter was a direction to apply the cheque or its 
proceeds to getting the bonds for her free from any lien or claim 
on the part of the seller. 

Turning, then, to the statute, and applying its wox’ds to the 
facts of the case, we find that the prisoner was an agent and he 
received a direction in writing to apply the cheque or its pro- 
ceeds to a certain purpose. And the Jury have found that in 
violation of good faith, and contrary to that direction, he applied 
them to his own use, I have no doubt, therefore, that he was 
rightly convicted. 

Lush, J. The only question reserved is^ whether Mrs. Spoon- 
er’s letter of the 27th November, 1872, coupled, with the pris- 
: oner’s letter of that date, and the contract note for the Japanese 
bonds, was, under all the circumstances of thfe case, a sufficient 
direction ill writing mthin the statute. And looking at the 
course pf dealing between the; parties, I think the, natural mean^ 

„ ing of tile' prp^^uti^k’sjet^^ you;ha%;aa 0 i, paid ^ 
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boiidi^j use tlio clie(]_ue or Its proceeds to payd’ and tlierefore tlio 
prisoner was riglitlv convicted. 

Pollock, B., and HoKYiiOLN, J., concurred. 

Conviction affinnedj. 

Attorneys for prosecntioHj WiUdmon <£ Son/ attorney for 
prisoner, Ji, King. 


C<jKr vs. State. 
b‘y Ga., 200.) 

0 

Emsezzlejoikt; Foreign corporation — Miatahe in tra7tscript of indictment, 

A statute against embezslement fi'oai “ any corporate body in this state ” does 
not extend to or iiielufle foreign corpomtions doing business in the state 
without authority of law. 

The transcript oi a count in an indictment before the supreme court appar- 
ently showing that the embezzlement was charged as done “with” instead 
of “ without ” the consent of the ouner, the court must regard the count as 
fatally defective. 

Jaoksok, J. Tlie defendant w'as indicted as cashier of the 
branch office of the Freedman’s Saving and Trust Company, in 
Atlanta, Georgia, for the offense of embezzlement in secreting 
and stealing over $8,000 of money deposited in said branch of- 
fice, and the indictment was framed on section of the 

Code. The question for our review is, whether the cashier of 
the branch office of said company in Atlanta is subject to the 
penalties and punishment prescribed in that section of the code, 
and the answer to that question depends upon the answer to this: 
was that branch bank or branch office a corporate body in this 
state in the sense of the statute? 

1, 2. The Freedman’s Saving and Trust Company is a corpoi*a- 
tion chartered by congress and located in the city of Washington. 
The charter gives it no power to establish a branch anywhere, 
ifo act of congress, outside of its charter, gives it such power, 
nor has the legislature of Georgia granted it the francliise to lo- 
cate a branch for the transaction of its business within tlie lim- 
its of this state. Its existence as a corporation, created by con- 
gress and located in the city of Washington, will be recognized 
by our courts; but its existence as a corporate body, located an^- 
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ivliere in Georgia, must depend upon the power granted in its 
charter by congress, or some other constitutional act of congress, 
or some statute of Georgia. We have been cited to no such law, 
and we know of none. It is not the policy of the state to en- 
courage the location in our midst of the branch offices of foreign 
corporations, and the criminal statutes should not be so enlarged 
by construction as to embrace such branches located here with- 
out authority of law. Section 4:21 of the Code was designed 
to protect our own corporate bodies, chartered by our state, and 
doing business here under the authority of this state in the ex- 
ercise of franchise granted by it, and to punish the officers of 
such corporations for embezzling the funds thereof. The section 
actually puts such corporations upon an equality with the public 
departments of the state government, and of the counties, towns 
and cities of the state, and imposes upon the officers of all alike 
the same punishment, thus throwing the segis of its protection 
around all its corporations as around its counties, towns, cities, 
and the various departments of its own government. It reads 
thus: Any officer, servant, or other person employed in any 

public department, station or office of government of this state, 
or in any county, town or city of this state, or in any bank or 
other corporate body in this state, or any president, director or 
stockholder of any bank, or other corporate body in this state, 
who shall embezzle,^’ etc. Now can it be seriously contended 
that the legislature meant to include in this section a corporate 
body in this state exercising franchises here without her author- 
ity, and without the sanction of any law, state or federal? Did 
she mean to protect the exercise of franchises within her lim- 
its, which no law making power recognized by her ever granted, 
and to place such franchises thus illegally exercised upon an 
equality with those granted by herself and upon an equality, 
too, with her own departments of the state government? We 
cannot think so; and if she did not so mean in the section of 
the code quoted, and on which the indictment is framed^ the de- 
fendantwas certainly convicted on this count without author- 
ity of law. It is vain to argue that the change of the words 
of this state when applied to the departments of government 
and to the counties, towns and cities in the section to the words 
‘Mn this state ^’ wh,^n: applied to the corporate bodies has any 
eignifieance/, Whoever' the' bapt's are. 'elsewhere^ referred to' 
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this (Ii\nsioiiof the code, they are described as banks in this state, 
and in such coimection as to make it unmistakable that the legis- 
lature meant banks chartered by this state. See Code, secs. 4126. 
4427. It is a fundamental principle of the common law that 
penal statutes should be construed strictly. It is scarcely neces- 
sary to invoke this rule of construction here. It would require 
an extremely liberal construction to bring the officer of a corpo- 
rate body illegally located in the state within the purview of 
this statute. 

3, 4. But there is a second count in the indictment, and the 
punishment under the second is the same as under the first count; 
it is therefore said that the verdict of guilty, being general, may 
be predicated upon either count. That may be so, and as we 
recognke the Freedman’s Sabring and Trust Company as an arti- 
ficial person living in the city of Washington, and some of whose 
property may have got into Georgia, and somebody entrusted 
with it here may have stolen it, and as this second count is 
framed upon section 4422 of the Code, which punishes any bailee 
who thus steals after a trust, vre do not see why this defendant 
could not be punished under the facts proven in this case under 
that section. We regret, therefore, that on examining the tran- 
script of the record, we find that this count, as it appears there, 
is bad, it being alleged that the fraudulent conversion of the 
money was made with the consent of the ovmer. Of course no 
crime is charged in such a cotint, and there can be no legal con- 
viction upon it. It is said that the clerk, in copying the bill of 
indictment, n^de a mistake and wrote “ wi.th ’’ when he should 
have written without the consent of the owner.” This may 
or may not be true. It has not been verified to us in the only 
w\ay it can legally be done, by the suggestion of a diminution of 
the record on or before the calling of the case. Code, section 
4282, rule 9, Our only course is to adhere to the law, and to 
rule on principle. It may sometimes work seeming injustice; 
a departure from it would open the flood-gates of speculation, 
and unsettle the entire practice of the court. In this case any 
wrong done can be but temporary; the party can be tried again, 
and if found guilty on the second count properly framed, he can 
be punished according to law. 

Let the judgment be reversed, and a new trial granted. 
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Ex Paints John White. 

(49 Cd., 433.) 

Exthabition, 

Fugitives from justice. 

The governor of tliis state lias no authority to surrender a fugitive who has eom- 
mitted a crime in another state, unless judicial proceedings have been com- 
menced against him for the crime in the state in which it was committed. 
Arrest of fugitives from justice. 

A person cannot be arrested here for a crime committed in another state, unless 
a prosecution has been commenced, and is pending against him for the 
alleged aime in the state having jurisdiction of the offense. 

Ckmstiiiitiomlitg of law concerning fugitives from justice. 

The court say, without passing authoritatively on the point, that no reason is 
perceived why a law allowing fugitives from justice fleeing from another 
state to be arrested here and delivered up to the authorities of the state 
having jurisdiction of the offense, is not constitutional. 

Ox the IStli day of January, 1875, a warrant was issued by 
the chief justice of the supreme court, for the arrest of the peti- 
tioner White. The warrant was issued on an alSdavit of Daniel 
Coffey, which alleged that, on or about the 1st day of December, 
1874, at the city of Boston, state of Massachusetts, White stole 
three gold watches, of the value of $300, and that, to escape pun- 
ishment, he fled from the state of Massachusetts, and had taken 
refuge in the state of California. 

The other facts are stated in the opinion. 

Cbooeustt, J. The petitioner has been brought before ns on 
a writ of habeas corpus^ and it appears from *the return of the 
chief of police, that he is held under a warrant of arrest issued 
by a magistrate having authority to issue such writs. It further 
appears that there was presented to the magistrate, before and 
at the time of issuing tlie warrant, an affidavit made in this state, 
to the effect that the petitioner had committed the crime of grand 
larceny in the commonwealth of Massachusetts, and is a fugitive 
from justice from that state. But it was not shown, by the affi- 
davit or otherwise, that a prosecution is pending or hp ever been 
instituted in Massachusetts against the petitioner for the alleged 
■ ofiehse. “• \ ^ 

Section 1548 of the Penal Code provides that a persop charged 
'State of the/^if^'/'StateSj^ ;wxth' treason, 
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crime, wlio flees from justice, and is found in tliis state, must, 
on demand of the executive authority of the state from which 
he fled, delivered up by the governor of this state.^’ Under 
tills section, it is evident the governor has no authority to sur- 
render a fugitive, unless he has been ‘“charged” with crime in 
the state from which he fled. A prosecution must have been in- 
stituted there, before the governor can act. Section 1549 pro- 
vliles that a magistrate may issue a warrant for the apprehension 
of a person so charged, who flees from justice, and is found in 
this state,” and the seven next preceding sections provide what 
steps shall he taken for the detention of the fugitive until a 
requisition shall be made for his surrender by the proper author- 
ities of the state from which he fled. 

The first point for consideration is, whether this case comes 
within the provisions of the statute, and we are convinced it does 
not. It was not intended that a person might be arrested here 
upon an aflidavit or information charging him with the commis- 
sion of a crime in another state, when no prosecution has been 
commenced there, and may never be. He is not a fugitive from 
justice in the sense of the statute, unless, at the time of his ar- 
rest, there be a pending prosecution against him for the alleged 
crime, in the state having jurisdiction of the ofifense. Section 
1550 tends strongly to support this view when it provides that 
at the examination before the committing magistrate, “ an ex- 
emplified copy of an indictment found, or other judicial proceed- 
ings had against him in the state in %vhich he is charged to have 
committed the ofifense, may be received as evidence before the 
magistrate.” The statute contemplates a case in which a prose- 
cution is pending in another state and the fugitive is found in 
this state, and may escape punishment unless he shall be detained 
until suflicient time shall have elapsed to procure and forward a 
requisition for his surrender. But, as already stated, it is not ap- 
plicable to a case in which no prosecution is pending in the state 
having jurisdiction of the ofifense. This view of the law renders 
it unnecessary for us to decide whether these provisions of the 
penal code are unconstitutional; but without pronouncing an 
authoritative opinion on the point, it may not be improper for 
m to say that no reason occurs to us, and none has been suggest- 
ed at the argument, why it is not competent for the legislature 
to provide for the arrest and detention of a fugitive from jusiico 
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until liis surrender sliall l)e demanded in accordance %Yitli the 
constitution and laws of the United States. 

Ordered that the prisoner be discharged from custody. 

Wallace, 0. J,, and MoKinsley, J., concurred specially in the 
judgment. 

Eaep vs. State. 

(55 Ga., 136.) 

Evidence: Confessions. 

Where an officer promised respondent, a girl of fourteen, that if she would tell, 
she should not be hurt, and she thereupon confessed her guilt, it was held 
that the confession was inadmissible, as not having been made voluntarily. 

Where a confession which is inadmissible because not voluntarily made is ad- 
mitted without objection, it is nevertheless the duty of the court to exclude 
the confession from the consideration of the jury by his charge, if so re- 
quested. 

Jackson, J. Oass Earp, the defendant, is a negro girl, some 
fourteen years old. She was charged and convicted of murder, in 
throwing a little colored child, two years old, into the river. The 
cliild was found dead some week or so afterwards, lower down the 
river, in a fish trap. The evidence was purely circumstantial, and 
hardly sufficient to authorize a conviction without the aid of de- 
fendant’s confessions of guilt. Those confessions were, that she 
threw the child into the river, but they were reliictantlj made 
by hei% and before she made them she said: If I tell you, won’t 
you hurt me?” to which the reply of the constable was, No, 
you shan’t be hurt; I came here to arrest you, and you shan’t be 
hurt.” This promise was repeated to her upon her hesitating 
and asking the question again, and then and only then, did she 
make the confession. The confession went to the jury without 
objection, and her counsel requested the court to charge, “ that 
in order to, make her confessions evidence against her, it must 
appear to the satisfaction of the jury that such confessions were 
made voluntarily, without being induced by another, by the 
slightest hope, of beieftti or the remotest, fear of injury.” The 
court refused sp tq ehargej and tliis was the main ground of the 
motion 'and^'hrrqr''is 
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tliereoo. The Code declarer, malie a confessioD adraissiblo^ 
It iiuibt have been made voluntarily, without being induced by 
another, by the slightest hope of benefit, or remotest fear of in- 
jury.’’ The request is, therefore, in the very language of the 
code, and should have been given to the jury, unless the defend- 
ant forfeited her right to the charge by tlie failure of the counsel 
to object to the confession, or to move to rule it out The court 
below put his refusal upon this ground, and the naked rpestion 
is. Should a conviction for murder stand upon illegal evidence 
because it went to the jury without objection, when the court’s 
attention was called to it, and he was requested to charge the law 
thereon, and wholly failed to do so? We think that it should not 
stand, hut that the unhappy and doubtless guilty girl, should 
have anotlier chance for her life, and if con\H[cted, should be con- 
victed according to law, 

A motion to rule out the evidence would have been the safer 
and better practice; but if admitted, wc think the law should go 
to the jury with it, that it might have only the weight to which 
it is entitled. The girl here evidently hoped that she would 
make something by her confession, for the great man of the 
company, in her eyes, the constable, assured her that she should 
not be hurt, after she had expressed her apprehensions that they 
would hurt her. Besides, some of the witnesses heard the prom- 
ise of the constable that she should not be hurt, and others did 
not, and the testimony of the latter was in before it was certain 
that such hopes were held out to induce the confession, and in 
such case the counsel might well prefer not to rule out the evi- 
dence, as it was already in, but to ask the instructions of the 
court thereon. At all events, the circumstantial evidence, with- 
out the confessions, would scarcely justify the hanging of this 
defendant; and if her confessions were illegally extorted from 
her, she ought not to suffer the death penalty. Besides, we think 
this court has substantially ruled the point in issue. See Sol- 
mnhaTte «?. The StaU^ 45 Ga., 47 ; Stallings t). The State^ 47 id,, 
572; and Nathan Irwin v. The StaU^ 54 id,, 39. These cases 
leave this no longer an open question in this court. Let the 
judgment be reversed on the ground that the court erred in not 
granting the new trial on the ground predicated upon the refusal 
to charge as requested, 

Iv^imntrmeTBe&n 
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Newi^iAxV vs. State. 

(49 Ala., 9.) 

Etidexce : Confessions — Disqualifcailon of j iidge ly relationship, 

Tke person with whom a prisoner had been living* for two years said to him, 
Tom, this is mighty hard; they have got the dead wood on you and you 
will be convicted,” and at the same time said something* 'about ‘‘owning 
up.” The prosecutor said to the prisoner, “ You are very young to be in 
such a difficulty as this; there must have been some one with you who is 
older, and I, if in your place, would tell who it is; it is not right for you to 
suffer the whole penalty and let some one who is guiltier g*o tx-ee; it may go 
lighter with you.” Held^ that confessions made mider the influence exerted 
by this language could not be regarded as voluntary, and are inadmissible. 

A judge who is related to the prosecutor by mamage is not incompetent to sit 
in the trial of a criminal case. He is not related to a party. 

Feom the Circuit Court of Henry, Tried before the Hou. J. 
McCaleb Wiley. 

The indictment in this case charged that the prisoner, ‘^Thom- 
as, alias Tom Newman, broke into and entered the store of J. 
D. Freeman & Co., which said firm was composed of J. D. Free- 
man and Ephraim Oates, and in which said store merchandise of 
value was and is kept for use, sale or deposit, with intent to 
steal.” On the trial,” as the bill of exceptions states, the 
state introduced J. D. Freeman as a wdtness, who testified in 
substance as follows: The firm of J, D. Freeman & Co. is com- 
posed of Ephraim Oates and myself. We carry on a family 
grocery and confectionery in the town of Abbeville, in said 
county, and keep goods of value for sale in said store. On the 
morning of the 2d day of May, 1872, I opened and went into 
the store at the usual time, and on entering, found that the back 
door had been forced open during the night. I then proceeded 
to examine the goods, and found that a quantity of cigars, tobac- 
co, coffee, flour, money and other things had been taken there- 
from, I estimated that the money,, with the value of the goods 
lost, amounted to about $35. A few days afterwards, I sued out 
k waxTant against the defendant, and, in company with the sher- 
iff and one S, W. Stokes, went to the house occupied by the de- 
fendant, who was then in the employment of said Stokes, and 
was living in a small house on Ms place, ^ The sheriff and I en- 
,tei*ed the defendaxi^B hmise^ said Stokes to the field; 

whei^e he''wak^tYvprfe^;,i^^^ Min to the- 'h6hs4'. 
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time tliey came into the house together, and I told the defend- 
ant that I wanted to examine his box, or chest; that I thought 
he had some of inj goods in it. He denied having the goods^ 
an.] gave us the key to his box or chest. We opened and exam- 
ined said box, and found it to contain about half a box of cigars 
and some tobacco, which I at once recognized as a portion of 
my stock. The sheriff then arrested the defendant under the 
Avarraiit which he had against him. I then asked the defend- 
ant wliere he got the tobacco and cigars, and he replied that 
he got the cigars from Afr. Asher and the toljacco from Mr. J. 
M. Calloway. He was then informed that Mr. Asher had no- 
such cigars and Air. Callowa}^ no such tobacco, and that he 
would liave to prove that he got the cigars and tobacco from 
tliern. I then said to the defendant, ‘ These cigars and this to- 
bacco are mine; I will identify them, and you had as well own 
it.^ The witness then proceeded to state the confession of de- 
fendant, made at tlie time, and under the above circumstances; 
to which objection was made by defendant, which objection 
was overruled, and the defendant excepted. The witness then' 
proceeded to state the following: ^ After the above conversa- 
tion between the defendant and myself, he stated to me that he 
had got the goods out of my house; that he and his brother,, 
while standing at Kimbrough’s well, heard a noise over at the 
stbre; that they went over there to see about it, and found 
the back door of the store open, and he went in and took the 
cigars and tobacco.’ After the above, I told defendant, ^You 
are very young to be in such a difficulty as this; there must have 
been someone with you %vho is older than you, and I, if in your 
place, would tell who it is; it is not right for you to suffer the 
whole penalty, and let some one who is guilder go free; that it 
might go lighter with him.’’ The witness then proceeded te- 
state other confessions made by defendant to him at this time, 
but the court, ex mero motu^ refused to allow the witness to state- 
such confessions, to which the defendant excepted. The wit- 
ness then testified, ’ I think this conversation took place after 
the confession hereinbefore set out.’ ” 

The State then introduced said J. W, Stokes as witness, who 
testified as follows, in substance: seeing the defendant in 

possession of cigars and tobacco, my , suspicions were aroused 
against him, and I thougl^t J;hat he had something to do with, Or 
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knew of the burglary which had been recentl}^ committed. The 
defendant was in my employ at the time, and was living in a 
small house on my premises. I communicated to J, D. Free- 
man certain facts relative to some cigars and tobacco which I 
saw in the defendant’s box, and he and the sheriff and myself, 
after he had procured a warrant for the defendant’s arrest, went 
to the defendant’s house. The sheriff and said Freeman went in- 
to his house, while I went to the field after him. While coming 
from the field with him, I told him that Mr. Freeman was at his 
house, and wanted to examine his box, and see whether he had 
any of his property; that he suspected him of having some of the 
goods. Defendant replied that he had nothing belonging to Mr, 
Freeman, and that he was willing for him to look and see. On 
arriving at the house, defendant gave up the key to his box; and 
we found, on examination, that said box contained a lot of ci- 
gars and tobacco, which said Freeman identified as his. I then 
remarked to the defendant, “ Tom, this is mighty bad; they have 
got the dead wood on you, and you will be convicted;’^ and asked 
him where he got the cigars and tobacco; to which he replied, 
that he got the cigars from Mr. Asher, and the tobacco from Mr. 
Calloway. I then told him that he would have to prove where 
he got them, and that said Calloway had no such tobacco; and 
said something to him about owning up. The defendant then 
stated that he and his brother, while standing at Kimbrough’s 
well, heard a noise, looked over the fence, saw the store door 
open, went over there, and went in; that he took the cigars and 
tobacco, and his brother took the money. We then sent said 
Freeman to obtain a warrant against defendant’s brother; and 
about half an hour after he had left, the sheriff took defendant, 
and started with him to jail. After we had left the house, and 
were at the gate, I told defendant that he had been living with 
me nearly two years; that there was no necessity for him to have 
stolen the cigars and tobacco, as I had always furnished his to- 
bacco, that we would then separate; that I could hav'e nothing 
to do with any one who had acted so badly, and, if he had any- 
thing to, say as to my assisting him in the difficulty, to do so. 
Defendant theU proceeded to confess, that his brother bored the 
hole, and forced open the door, and he watched for him while 
tins was being done, that they entered the store, and he took the: 
ciga-rs and^tobacoo;^; an|::hm >Tpther';.took 'the tooney. The d%v, 
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£cnrl ail t moved the court to exclude this coiifessiou; the court 
overruled the motion, and the defendant excepted. 

On cross-examination, said witness testified as follows: ^^The 
defendant is a negro boy about eighteen years of a-ge, and of 
only ordinary intelligence. I was present, and heard the con- 
versation which took place between said Freeman and the de- 
fendant. I think the language addressed by said Freeman to 
defendant, to wit: You are very young to be in such a diffi- 

culty as this; there must have been some one with you who is 
older, and I, if in your place, w'ould tell who it was; that it was 
not right for him to sufler the whole penalty, and let some one 
who is guiltier go free; that it might go lighter with him,” was 
used before defendant had made any confession at all, and before 
he had acknowledged anything. The defendant then moved the 
court to exclude such and every confession which had been ad- 
mitted against him; the motion w'as overruled, and the defend- 
ant excepted. 

The witness Freeman stated, on cross-examination that he 
had married the niece and grand daughter of the presiding judge,” 
and the defendant thereupon, ^^by his counsel suggested the in- 
competeiioy of the judge to try the case, on account of his rela- 
tionship to one of the parties, and moved to discontinue the trial.” 
The court overruled the motion, and the defendant excepted. 
After conviction, the defendant renewed his objection to the 
competency of the presiding judge, and excepted on that ground 
to the sentence and judgment of the court. 

TI^. C. Oates, for the prisoner. 

JBen. Gardmr, Attorney General, contra. 

Peok, 0. J. Before any confession can be received in evidence 
in a criminal case, it must he shown that it was voluntary. 
1 Greonl. Ev., § 319. A confession obtained from an accused 
person, in the custody of his accusers by the flattery of hope, 
or the torture of fear, is not, in contemplation of law, voluntary, 
and should not be received as evidence of guilt, and no credit ought 
to be given to it. The hooks are full of examples and instances, 
showing us in what cases confessions have been held to be inad- 
missible, as not voluntarily made. Thus, where the constable 
who arrested, the prisoner said to him, It is no use fbr you to 
deny it, for there are the map and boy wHo will s>?car they 
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yoTi do it.’’ So, wliere the prosecutor said to the prisouer, 
Unless you give me a more satisfactory account, I will take you 
before a magistrate.” So, also, where a girl, thirteen years old, 
was charged with administering poison to her mistress, with in- 
tent to murder, and the surgeon in attendance had told her, It 
would be better for her to speak the truth,” it was held that her 
confession, thereupon made, was inadmissible. So, again, where 
the prisoner’s superior in the post office said to the prisoner’s 
wife, while her husband was in custody for opening and detain- 
ing a letter, ‘‘ Do not be frightened; I hope nothing will hap- 
pen to your husband beyond the loss of his situation;” the pris- 
oner’s subsequent confession was rejected, it appearing that the 
wife might have coniinunicated this to the prisoner. These are 
some of the cases given, in which confessions were rejected on 
the ground that they were not voluntarily made. 1 Greenl. Ev., 
§ 220, and notes. 

JSTow, comparing the circumstances under which the prison- 
er’s confessions were made with the cases cited, it seems to me 
his confession must be rejected as involuntary. He must be 
supposed to have been alarmed by what was said to him, and 
thereby induced to believe the parties into whose hands he had 
fallen could and would, by some means, effect his conviction, 
and that the best thing he could do was to make a confession. 
This, I think, is clearly to be inferred from what was said to him 
by the prosecutor and the witness Stokes. After the prisoner’s 
box had been examined, and cigars and tobacco found, which the 
prosecutor identified, and claimed as belonging to him, the wit- 
ness Stokes said to the prisoner: “Tom, this is mighty bad; 
they have got the ‘ dead wood’ on you, and you will be convict- 
ed,” and, at the same time, said something to him about “ own- 
ing up.” This witness, with whom the prisoner had been living 
for about two years, also said to prisoner he could have nothing 
to do with one who had acted so badly^ and if he, prisoner, liad 
anything to say as to his assisting him in the difficulty, to do so. 
The prosecutor, wlid claimed the articles — the cigars and tobac- 
co found in the prisoneris box — ^^said to him at the same time: 
“ ’i’ou are very young to be in such a difficulty as this; there 
mmt hate been some one with you who was older, and I, if iii 
your place, Tydtild tell who it was; it is not right fpv you to suf- 
fer the whole penalty^ aifd! lei; some; one w guiltier 
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that it might go lighter with him.’^ I have no hesitation in 
saying that confessions obtained under such influences ought not 
to be regarded as voluntary, and should be rejected. When it is 
considered that the prisoner is a negro boy, about eighteen years 
old, of ordinary intelligence, and necessarily ignorant, suddenly 
arrested and in custody, charged with a grave ofiense and sur- 
rounded by the prosecutor and others, who had been active in 
procuring his apprehension, no one can understand the extent of 
the influence that may have been produced on his ignorant mind 
by what was said to him. Most probably he was induced to be- 
lieve that, by making a confession, in the language of the pros- 
ecutor, it would go lighter with liiin.’’ The objection to the 
admissibility of the prisoner’s confessions, obtained under the 
circumstances disclosed in the bill of exceptions, should have 
been sustained. 

The objection made to the competency of the presiding judge 
was properly overruled. He w’as not interested in the cause, 
nor related to either of the parties. Eevised Code, §635. His 
relationship to the prosecutor did not affect his competency. 

Judgment reversed mid remanded. 


People vs. Baeeic. 

(49 CaL, 342.) 

Evidence of In coupon ation: Confessions — Accomplice. 

On tlie trial of an indictment for stealing from a corporation, evidence that a 
company known by the name given in the indictment is a corporation de 
facto doing business is sufficient evidence of incorporation. 

Where a prosecuting witness, who testihes to confessions made in the presence 
of himself and the sherifl, testifies in a prelimiiiaxy cross-examination that 
it is possible that something was said about its being better for tiie pris- 
oner to make a lull disclosure, it 'was held^ that the confession was inadmis- 
sible, ' , 

Before confessions made to one in authority can be received in evidence, it must 
appear affirmatively that they were made Toluntarily, 

One who purchases stolen goods from a thief, with money furnished by an offi- 
cer, with a view of bringing the thief to justice, is not an accomplice. 

The fact tiiat a defendant did not move for a new trial in the court below wiR 
‘ not bar a new trial, on the reversal of an erroneous conviction by the su- 
preme court. ' , 

Apical from the County Court of 8m^ (yfoTO County. , 

The ease wa^ this: In the county of . are; 
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sive mines of (juicksiiver, 'svhich have "been worked for many 
years by the Quicksilver Mining Company of Ifew York.’’ 
The defendant was charged in the indictment with having, on 
the 3d day^ of February, 1874, stolen ten flasks and three soda 
bottles containing quicksilver, the property of said corporation. 
The prosecution, on the trial, called as a witness Charles "W, 
Ilinman, who testified that he had lived in Santa Clara county 
a number of years, and that, while in Mazatlan, Mexico, soma 
two years before the trial, lie saw soda bottles, wdiich were man- 
ufactured for a man in Santa Clara county, for sale, containing 
quicksilver, and that be knew the quicksilver must have bean 
stolen. That, on the 5th day of February, 1874, defendant came 
to him and inquired if he did not ’want to make a speculation, 
and informed him that he could sell him quicksilver, and said 
further: “you are engaged in silver mining in ISTevada, and 
need quicksilver.” That the witness encouraged him with 
hopes that he might buy, but told him he had not got the 
money to pay for it. That the witness immediately went to 
the sheriff’s office, and informed the sheriff of what had taken 
place, and it was arranged that the witness should buy the 
quicksilver, and the sheriff should furnish the money. That 
the witness had several interviews wdth the defendant, and 
agreed to buy the quicksilver at fifty cents per pound. That 
the defendant delivered it at the witness’ place of residence 
in San Jose, soon after the first conversation, and told witness 
that it was stolen, and witness paid him for it with money fur- 
nished by the sheriff. It appeared by the testimony of two other 
men that Barrie had hired the guard at the mine to steal the 
quicksilver for him in the night. It did not appear from the 
record but what the theft had been committed before Hinmaa 
had his first conversation with the defendant. A flask of quick- 
silver contained 76|* pounds, and it was worth $1.20 per pound. 
The flasks were made of iron. The only other testimony was 
that of Eondel, the superintendent of the mine, who testified 
that the defendant confessed that he wa^ the sheriffs 

office, to him and the sheriff and his deputy. When Rondel 
was asked by the prosecution to relate the confession, the attor-. 
ney for the defendant obtained leave of the , court to ask Mm 
some pmlimihar^ question^ as to whether the confession, was 
;voluntar^. ; , These ' qntesjgons^;^^d, ' the mplj, Of ' the;, wlfcpess>. #6';, 
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stated in tlie opinion. The counsel for the defendant then ob- 
jected to the confession being received in evidence, because it was 
obtained under in dnceinents held on t by the sheriff. The court 
overruled the objection. The court charged the jury that a 
conviction could not be had on the testimony of accomplices 
alone. The defendant was convicted, and appealed. 

Collins efi Burt, for the appellant, argued that, excluding the 
confessions testified to by Eondel, there was no testimony except 
that of accomplices, contending that Hinman was an accomjdice. 
As to Eondel's testimony, they argued that it should have been 
excluded, and cited People v. Jones, 31 Cal., 567; People v. 
Eenessy, 16 "Wend., 147 ; People v. Badgley, id., 53; and Mayor, 
etc., of B. T. V. Walker, 4 E. D. Smith, 258. 

They also argued that it was error to admit parol evidence 
that the company known by the name of the “ Quicksilver Min- 
ing Company of Xew York ” was doing business as a corpora- 
tion de facto in California, but contended that proof should have 
been made that the laws of New York allowed corporations to 
be formed there for quicksilver mining, and that the corporation 
had an existence there. 

Moore, Lanie, Delmas c§ Leih, for the people, argued that the 
confession of the defendant was voluntary, and that there was no 
error in admitting the testimony as to the corporation, and cited 
People V. Hughes, 29 Cal., 257 ; People v. Frank, 28 id., 607 ; 
and People v. Ah Sam, 41 id., 645. 

McKixstey, J. Defendant was indicted for feloniously steal- 
ing quicksilver, the property of the “ Quicksilver Mining Com- 
pany of New York.” 

The prosecution proved by the witness Eondel that the com- 
pany known by the name given in the indictment was a corpora- 
tion de facto, doing business as such. This was sufficient. Peo- 
ple V. Frank, 28 Cal., 507; People v. Hughes, 29 id., 267; Peo- 
ple V. Ah Sam, 41 id., 646. 

The witness Hinman was not an accessoiy before the fact. It 
does not appear from the transcript that he knew anything of 
the alleged crime until after it was committed. 

The confession testified to by Rondel, the superintendent of 
the company, in the sheriff’s office, and in the piresencd of the 
sheriff and Ms deputy is to be regaided as if made to thn sW 
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The following is a transcript from the record. 

Q. Did you say to him that it would be better for him to 
make a full disclosure? 

I don’t know but that something of that kind might 
have been said. 

Q. Do you know by whom? 

A. I do not know. 

Q. But by some one of you? 

A. It may have been said. 

Q. Isn’t it your impression that some such remark was made 
to him ? 

“ A. It is possible.” 

The witness was then permitted to detail the confession not- 
withstanding the objection of defendant. 

Before any confession can be received in a criminal case, it 
must be shown that it was voluntary. The course of practice is, 
to inquire whether the prisoner had been told that it would be 
better for him to confess, or worse for him if he did not confess, 
or whether language to that effect had been addressed to him.” 

1 Greenl. Ev., 219. The court below should have been satisfied 
that the confession was voluntary; certainly the preliminary 
testimony was of a nature to excite the gravest suspicion that 
improper inducements had been held out to elicit it. But the 
testimony affirmatively established the inadmissibility of evi- 
dence of the confession. It would be substituting sound for 
sense to say that the prosecuting witness did not in effect declare 
that the sheriff or his deputy, or he himself in their presence 
and hearing, said to, the prisoner, It will be better for you to 
make a full disclosure.” 

The rule is without exception that such a promise made by 
one in authority will exclude a confession. Public policy abso- 
lutely requires the rejection of confessions obtained by means of 
inducements held out by such persons. It may be true, even in 
such cases — owing to tlie variety in character and circum- 
stances — that the promise may not in fact induce the confession, 
iSut 'aa it is thought to succeed in a large majority of instances, 
it is wisely adopted as a rule of law applicable to them alL Id., 
222, 223, and cases cited, \ . 

, We cannot top sttongly urge, on the district attorneys never 
to offer evidence df /con&ssidhs, e»ept it has fost hee:a made ^q,;; 
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appear that tliey were made voluntarily. We ouglit not to be 
compelled to reverse a judgment because of a violation of so 
well establislied a rule of law. 

Tlie defendant asks to be finally discharged because he did not 
move for a new trial in the court below. But the question sug- 
gested by this application has been passed upon by this court, 
and we see no good reason for disturbing the former ruling. 
Peoj)le Olwell^ 28 Cal., 456. 

Judgment reversed and cause remanded for new trial. 

hfeitlier Mr. Justice Cuookett nor Mr. Justice Rhodes ex- 
pressed an opinion. 


State m . Grahah. 

(74 N. C., 646.) 

EviDBisfCE: Confessimu 

A prisoner, arrested for larceny of growing corn, was compelled by the officer 
who arrested him to put liis foot into a fresh track in the field where the 
com was growing. It was held proper for the officer to testify as to the 
correspondence betw'een the prisoner’s foot and the track, and that the evi- 
dence should not be excluded, because obtained through fear or force. 

Confessions obtained through fear or hope are inadiuissible, because the fear or 
hope may so influence the prisoners mind as to induce him to make false 
statements. But if indejjendent facts or circumstances are learned through 
force, feai or hope, eridence of the facts or circumstances is admissible, be- 
cause the fear or hope operating on the prisoner's mmd can have no tendency 
to distort them. 

Eodmak, J. The first exception is, because the judge per- 
mitted the officer who had the prisoner in custody to testify 
that he made the prisoner put his foot in the tracks found in the 
prosecutor’s field, and that his foot fitted the tracks perfectly. 
It is argued that maldng the prisoner put his foot in the ti:ack 
was procuring evidence by duress, and the case of The. State 
Jacobs^ 5 Jones, 259, is cited. 

The object of all evidence is to elicit the truth. Confessions 
which are not voluntary, but are made either under the fear of 
punishment if they are not made, or in the hope of escaping 
punishment if they are made, are not received as evidence^ be- 
cause experience shows that they are liable to be injltiencCd by 
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those motives, and cannot be relied on as guides to the truth. 
But this objection will not apply to evidence of the sort before 
us. No fears or hopes of the prisoner could produce the resem- 
blance of his track to that found in the corn field. This resem- 
blance was a fact calculated to aid the jury, and fit for their con- 
sideration. 

Evidence of this sort, called by the civilians “ real evidence/’ 
IS always admissible, and is of greater or less value, according to 
the circumstances. In Best on Evidence, see. 183, the following 
instances of its value are given: “ In a case of burglary, where 
the thief gained admittance into the house by opening the win- 
dow with a pen knife, which was broken in the attempt, and a 
part of the blade left sticking in the window frame, a broken 
knife, the fragment of which corresponded with that in the 
frame, was found in the pocket of the prisoner. So whei'e a 
man was found killed by a pistol, the wadding in the wound con- 
sisted of part of a printed paper, the corresponding part of which 
was found in the pocket of the prisonei*. In another case of 
murder, a patch on one knee of the prisoner’s breeches corres- 
ponded with an impression found on the soil, close to the place 
where the murdered body lay. In a case of robbery, tbe prose- 
cutor when attacked struck the robber in the face with a key, 
and a mark of a key with corresponding wards was visible on 
the face of the prisoner,” etc. Similar instances might be cited 
iildefinitely. The exception, however, is that the ofScer made 
the prisoner put his foot in tbe track, in order to test the re^ 
semblance. It has been seen that this could not alter the fact of 
the resemblance, which is the only matter that would have weight 
as evidence. It has been, often held that if a person under du- 
ress confesses to having stolen goods and deposited them in a 
certain place, although his confession of the theft will be rejected, 
yet evidence that he stated where the goods were will be i*e- 
.ceived, provided the goods were found at the place described. 
Reg. GoiMj 9 0. & R, 864; 'v. People^ 25 N. Y., 588; 

White State^ 3 Heisk., 338 ; 8taie^ 30 Tex., 60. 

The feet of the goods being found in the place described, 
proves that he knew where they were, and this knowledge is a 
fact bearing bn the question of his ,gnilt, to which the jury is 
entitled. An officer who arrests' a prisoner hhs a right to ifekc; 
;.anj^ pmp^rtjr' whicK’hi'ha^^ him, 



1S4 


AMERICAN CRIMINxiL REPORTS. 


the crime claarged, or wliicli may “be required as evidence. Eos- 
coe Or. Ev., 211; It, 0^ Donnell, 7 0 & B., 138 (32 E. 0. L. 
R); i?. 'v. Kimey,^ id., 447 ; i?. -y. Burgess, id., 48S; i?, v. Boon' 
ey, id., 515. 

If an officer who arrests one charged with an offense has no 
right to make the prisoner show the contents of his pocket, how 
conld the broken knife, or the fragment of paper corresponding 
with the wadding, have been found. If, when a prisoner is ar- 
rested for passing coiinterieit monej’', the contents of his pock- 
ets are secured from search, how can it ever appear wliether or 
not he has on his person a large number of similar bills, which, 
if proved, is certainly evidence of the scienter? If an officer 
sees a pistol projecting from the pocket of a prisoner arrested 
for a fresh murder, may he not take out the pistol against the 
prisoner’s consent, to see whether it appears to have been recent- 
ly discharged? Suppose it be a question as to the identity of 
the prisoner, wliether a person wdiom a witness says he saw com- 
mit a murder, and the prisoner appears in court with a veil or a 
mask over his face, may not the court order its removal in or- 
der that the witness may say wiiether lie w’as the person wiiom 
he sawcommit the crime?'’ 

Would the robber whose face wus marked with the wards of a 
key have been allow^ed to conceal his identity by w^earing a mask 
during his trial ? 

We conceive that these questions admit of but one answer, 
and that one is consistent with the general practice. 

We concur with the judge below, that the officer had a right 
to take off the boots or shoes of the prisoner and compare them 
with the tracks in the corn field. And wre also agree with him 
in the opinion that wffien the prisoner,, upon being required by 
the officer to put his foot in the track, did so, the officer might 
properly testify as to the result of the comparison thus made. 
It is unnecessary to say whether or not the officer might have 
compelled the prisoner to put his foot in the tracks if he had 
persisted in ref using to do so. The refusal and the result of the 
comparison made by tire officer betw^een the track and the pris- 
oner’s shoes would have been competent. 

There is no error. Judgment aflh*med. Let this opinion he 
certified. 
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State m. Scantan’. 

(58 Mo., 204.) 

Evidence: Question of fact — CajpacHy of child as witness. 

A girl whom the court by inspection determined to be between nine and ten 
years old, being offered as a witness, was objected to. Being examined as 
to her qualifications, she appeared veiy nervous and frightened, and said 
she could not tell her age, and did not Imow the nature or obligation of an 
oath, or what the consequences would be of swearing falsely. On a reJix- 
ainination she said she was the daughter of the respondent, knew her 
prayers, could read some, believed in God, and thought it wrong to tell lies 
Held, that she was properly received as a witness. 

The question of the competency of a witness is a question of fact, to be deter- 
mined by the trial judge by personal inspection and oral examination, and 
his decision is not subject to revision. 

Lewis, J. The defendant was convicted of murder in the first 
degree, committed upon his wife, and sentenced to death, His 
appeal to this court brings us but one question for review. This 
appears in the following extract from the bill of exceptions: 

“ The state then offered as a witness, in behalf of the prosecu- 
tion, Mamie Scanlan. Upon being thus presented, the defend- 
ant objected to her being sworn and examined because of her 
tender years; whereupon she was examined by theg‘udge respect- 
ing her qualifications as a witness; and upon this examination, the 
child, being much frightened and scarcely able to speak, stated 
to the judge that she could* not tell her age, that slie did not 
know’' the nature or obligation of an oath, nor wdiat would be the 
consequences of false s^vearing. The answers of the child to the 
questions of the judge were invariably in mony syllables, yes or 
no, and uttered in a tone scarcely audible. Upon the first exam- 
ination, the judge refused to have her sworn. Upon a reexamin- 
ation, however, the court, from inspection of the witness, judged 
her to be between nine and ten years of age; and having p>ar- 
tially recovered from a fright occasioned by surroundings en- 
tirely new to her, the judge ascertained from her statements that 
she was the daughter of the defendant, that she knew her prayers, 
could read some, believed, in, God, and . thought it wrong to tell 
lies. She further stated that she was present at the time her 
mother was injured by the defendant And the^upon the Judge 
direptad' the' wifcnes'sytp>pi;e_:wbrh^ the pasto. 'To. 
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wTiicli decision of tlie coiirfc, allowing said witness to be sworn, 
the defendant, by his counsel, then and there excepted.’^ 

W e find here nothing which by any rule of law or practice 
will permit us to interfere with the verdict. The ruling of the 
criminal court embodied no proper subject for appellate revision. 
Ti)e capiicity or incapacity of the child as a witness, in certain 
essential particulars, was a question of fact which the judge de- 
teriniiied upon personal inspection and oral examination. If 
any principle of law liad been declared by him, as that, although 
found incapable of discriminating between truth and falsehood, 
the law made her, nevertlieless, a competent witness, tliat might 
well be brought here for review. But I can find no case in 
which it is held proper for an appellate court to review the find- 
ing of fact. The contrary rule is declared by all respectable au- 
thorities. Iso hardship necessarily results; for if the judge 
should chance to err in his conclusion, the jury hold a powerful 
corrective in their right to pass upoii the credibility of the wit- 
ness, as tested on the stand by the usual appliances. 

But aside from this view — with which, were not a human 
life involved, we miglit easily dismiss the subject — we cannot 
discover any reason to doubt the entire propriety of the court’s 
permitting the witness to testify. 

The history of criminal procedure in this and the mother 
country abounds in illustrations of a judicial care which seeks 
to secure, on the one hand, whatever pertinent testimony may 
bring a guaranty of conscious moral responsibility, and on the 
other, to admit none that may be offered without it. Distinc- 
tions and general rules have assumed various forms; but the 
spirit of all, as applied to children of tender years, appears in 
the simple formula of our o^vn statute. The rule (Wagn. Stat., 
1374, § 8) excludes merely “a child under ten years of age, who 
appears incapable of receiving just impressions of the facts re- 
specting which they are examined, or of relating them truly.’^ 

We can discover no token of any such incapacity in the final 
answers given to the judge by the witness in this case. , The 
course pursued on the occasion was eminently proper. There is 
a practice sanctioned by time-honored precedent, under which, 
when a child is found too young to testify with a proper sense 
of , responsibility, the trial may be postponed nntil the .witness 
shall have been suitably instructed. This, howevor, has; been 
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criticised, cas like pref)aring or getting up a witness for a par- 
ticular purpose.’’ In the present case, even that objection dis- 
api>ears. While the child was so laboring under nervous agita- 
tion from the novelty of the surroundings as to give unintelli- 
l)le or absurd answers, she %vas not permitted to testify. The 
court merely waited for a natural recovery of mental equilibri- 
um, which should permit the true capabilities of the witness to 
appear. 'No sign ^vas visible then in her examination that she 
w-as incapable either of receiving just impressions of the facts 
about which she was to testify, or of relating them truly. We 
can find no error in the record. 

The judgment is affirmed; the other judges concur. 

Da3xiel m . State. 

(55 Ga., 222.) 

EvideisCe: Memorandum . 

Where a witness refers in his testimony to a memoraiuhim as showing a fact 
involved in the issue, and states that he has such memorandum in his pocket, 
it is error for the court to refuse to compel the witness to produce the mem- 
orandum. 

Waunek, 0. J. It appears from the evidence in the record 
that the defendant claimed an interest in the bale of cotton 
alleged to have been stolen by him; that he took it publicly in 
the dtij’-time from the gin -house where it was ginned; that he 
raised the cotton; that the extent of his interest in it depended 
, on the settlement of the accounts between him and Eeid. The 
county court erred in not requiring the witness Eeid, to pro- 
duce the book of account against the defendant, which he ad- 
mitted he then Iiad in his pocket, inasmuch as he referred to 
that book of account in his testimony, as containing a statement 
of the defendant's indebtedness to him. 

[The rest of the opinion is not considered of sufficient importance to be given.— 

' Bep.] ' ' ' ' ^ 

, Note. —S o In ikmean v. SeeJe^^ M Mich.,'369, the court *say: the trial, 

the plaintiffi, being on the stapd^ was questioned by his counsel as to the, time 
whenhe^W^ atth^e'pl^ _ol„,ihe,c'a3ieg(Bd>sale the.sale was made^ , 

'ifomea impartaat:'!^ shpw''tbathe^w,as’'llier^ p:q a certsiMclay* ^ 
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fitated tiiat he could not state positively without looMng at something to refresh 
memory. And after professing to look, he stated further that what he had 
looked at did refresh his xnemoiy. He was then called upon by defendant’s coun- 
sel to produce the memorandum at which he had looked, but the counsel for the 
plaintiff objected, and the court sustained the objection. We think this was erro- 
neous. Tlie witness was in effect testifying, not from recollection, but fr'Oin some- 
thing which he professed to have in ’writing; and the other party had a right to 
know what the memorandum was on wliiuh he relied, and whether it had any 
legithnate tendency to bring tiie fact in controversy to mind. It would be a dan- 
gerous doctrine which would permit a witness to testify from secret memoranda 
m the \TdY which wns i>ermitted here. The error was not cured in this case by 
the plaintiff offering on the nest day, on the conclusion of his testimony, to pro- 
duce the memorantluDi. Ihe defendant was entitled to see it at the time, in order 
to test the candor and integrity of the witness; and the opportunity for such a 
test might be lost by a delay which an unscrupulous witness might improve by 
preparing or procuring soinetiiing to esliibit.” 


Benxett vs* State. 

(52 Ala., 370,) 

Eyidekce : Conclusion of fact — Irrelevant evidence — Warehouse* 

It is not competent for a witness who has testified that he slept in the same 
room "with the prisoner the same night that the crime he is charged with 
was committed, that the mtness was waJceful; that he saw the prisoner go 
to bed, and found him in bed the nest morning when he woke up,” to testify 
further, that in his opinion the prisoner could not have gone out ivithout 
his knowledge. This would be testifying to an inference of fact which it is 
the province of the jury to draw. 

In a prosecution for larceny, it is not relevant to prove that third parties, who 
had an opportunity to commit the crime, were of had cliai*acter, such third 
parties not being witnesses, or charged with the crime, or otherwise con- 
nected with the case. 

A building roofed over, of which one side and one end are planked up, the 
other side and end being left open so that wagons could drive under, used 
for storing cotton, and being enclosed, togetlier with about two acres of land, 
by a tight plank fence, nine feet high, tlie gates of which are kept locked, is 
a warehouse. 

Appeal from Circuit Court of Wilcox* Tried before Hon* 
JoiiK K, Hekry. 

The appellants were convicted of larceny from a wareliouse, 
under § 3T07 of the Revised Code, On the trial one of them 
sought to establish an alibi* A witness for the <iefense testified 
that he was very wakeful; that he saw Behnett go to bed in tbe . 
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same room in whicli witness slept that nigiit, and found liim 
next nioriiing when he awoke; that there were two doors to the 
room ; that these were the only openings, and that witness slept 
near one of them. The defense then ‘^offered to show to the 
jury, that in the opinion of this witness, defendant could not 
have left, or got out of the house without witness knowing it.^’ 
The court refused this offer, and w’ould not allow said evidence 
as to the witness’ opinion to go to the jury, and defendants duly 
excepted.” In the further progress of the trial, the defendants 
offered to show that the employees at the warehouse, from which 
the larceny was committed, hut w’ho were not witnesses, or in 
any way connected wdth the case, or charged with the theft, 
“were of had character.” The court refused to allow this proof 
to be made, and the defendants duly excepted. 

The evidence show’ed that the building from which the cotton 
was stolen, was a covered structure, used for storing cotton bales. 
One side and end were planked up, and the other left open, so 
that wagons could drive under the shed thus formed, to load and 
unload. The structure, together with two acres of laud connected 
therewith, was inclosed by a close plank fence nine feet high, 
the gates of which were kept locked. The court charged the 
jury, if they believed that such was the character of the place 
from which the cotton was stolen, and that it was used for stor- 
ing cotton, it was a “warehouse” within the meaning of the 
statute. The defendants excepted to the giving of this charge. 
The various rulings to which exceptions were reserved are now 
assigned as error. 

John McCaslcill^ for appellants: The witness’ opinion, on 
facts already given the jury, should have been allowed for what 
it was worth. 29 Ala., 244; 19 Ohio, 302. 

John W, A* Sanford^ attorney general, with whom J. Y. 
Kilpatrich^ contra: The court did not err in I’ef using to per- 
mit the witness to give his opinion. He was not an expert. 

8 Watts, 406; 52 Mo., 221; Whittier v. Town of JSTew Smn2> 
Km. Law Keg., voL 14, 704. 

BBiCKttn,, C. J. It is peculiarly the province of the jury to 
draw deductions dr inferences from facts, and it is seldom, if ever, 
permissible for al witness, not an expert, to give Ms mere opinion 
~ah dpiniph which is; a mere inference from faet%--<-)vheii the ! 
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jury are e(|iiallv coiii]‘>etent as to such matter to form the opin- 
ion or deduce the conclusion sought from the facts. The witness 
in this case was not an expert. The matter about which his 
opinion was sought wasj as to an inference from facts, wiiich it 
required no peculiar skill, or particular fitness or experience to 
solve. Whetlier the event could have happened, as to the occur- 
rence of which the witness’ opinion was desired, was a matter 
cjf which the jiuy, guided by their observation and experience, 
and the circumstances of the particular case, were the best and 
only judges. The question asked went to the merits of the wliole 
case. There is no appreciable difference between the opinion 
asked for, and a request for the witness’ opinion as to whether 
the alia was proved. The question called for an opinion which 
was clearly inadmissible, and the court rightly refused to permit 
the witness to answer. State v. Minn., 163; Don, 

Cmne and wife r. Tovm of Nortlfeld^ 33 Vt., 121; Com, v. 
Cooley^ 6 Gray, 3o5; Pelmaourqes 'O. Clark, 9 la.. 16: Walker 
V. Walker. 31 Ala., 3T3. 

II. The court did not err in refusing to allow^ the defendants 
to show the bad character ” of those in charge of the yard and 
press. It is expressly stated that they w'cre not witnesses, or 
charged with the theft, or otherwise connected with the case. 
Such an issue was wholly foreign to that on trial. The proof 
offered would have needlessly incumbered the case, served to dis- 
tract the attention of the jury from the main points involved, 
and have uselessly wasted the pniblic time. It would be a 
dangerous precedent to allow' a defendant to take up the time of 
the court in showing that parties living near the scene of the 
crime, or who had an opportunity to commit it, ^vere of bad 
character; there often wuld be no end to the inquiries thus 
submitted to the jury, and the trial of criminal cases could there- 
by be protracted, sometimes beyond the term during which the 
court is authorj5:ed to sit. The evidence was inadmissible for 
another reason. It did not show whether the bad character was 
as to truth and veracity, or for honesty. If the proposed evi- 
dence was as to the character for truth and veracity, it would 
clearly be inadmissible, where the parties referred to wei^e not 
%vitBesses or otherwise connected with the case, even if we could 
see that evidence of bad character for honesty was admissible. 
III. There is nothing in the error assigned as to the charge of 
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the court. Under the eridence in this case the structure men- 
tioned was a ‘‘warehouse’' within the meaning of § 370T of the 
Revised Code. Hagan et al. v. State, m MS. Besides this, the 
exception is a mere general exception to the entire charge of the 
court, not specifying the objectionable parts. In such cases, if 
any proposition in the charge is correct, the exception is not 
available. 

The judgment of the court below is affirmed. 


Weight vs. State. 

(50 Miss.. 032.) 

Evidence; Deposition hefore commuting magistrates. 

Where the law requires a conuuittmg magistrate to take the voluntary confes- 
sion of the accused in muting, the writing is the best evidence of what state- 
ment he made on his examination, and without proof of the loss or destruc- 
tion of the writing, it is not competent to prove by parol what the accused 
said on such examination. 

Peyton 0. J. It appears that the plaintiff in error in this 
case was convicted in the circuit court of Hinds county, in the 
second district thereof, of the murder of one Charles Kelker, and 
sentenced to be hung, and hence the case comes to this court by 
writ of error. 

Yarious errors are assigned here in the record of the proceed- 
ings and judgment in the court below. But in tbe view we take 
of tills case, we deem it necessary to notice only the tenth as- 
signment of eiTor, which impeaches the correctness of the ruling 
of the court, in admitting oral evidence of what the defendant 
said in his voluntary statement before tlie justice of the peace, 
under the circumstances set forth in the record. 

It is provided in section 2825 of the code of 1871, that in all 
criminal cases brought before any justice of the peace, he shall 
taiie the voluntary confession of the accused, and the substance 
of the material testimony of all the witnesses examined before 
hxmj in writing, and shall inform the accused of bis right to in- 
terrogate feuch witnesses. Which questions, and the answers 
thereto, he shall a)so reduce to writing; the said proceedings and 
testimony, so taken and had, the said justice shall certify and 
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send up, togetlier with the bonds and recognizances of the ac- 
cused, and the prosecutor and witnesses, to the next term of the 
circuit court of the proper county, on or before the first day of 
tlie term. 

On the trial in the court below, one Daniel Murchison, a wit- 
ness on the part of the state, was permitted to testify as to what 
the accused had said in his voluntary statement before the com- 
mitting magistrate, in opposition to objections from defendant’s 
counsel. Said witness testified that he believed he remembered 
the substance of said statement, but that other matters might 
Imve been mentioned in that voluntary statement which witness 
did not remember, as he did not pay any very marked attention 
to the statement, although he was listening to the examination. 
The said voluntary wstafcement was reduced to writing, and signed 
by the defendant, and produced in court by the prosecution. 

As a genei'al rule, applicable as well in civil as criminal pro- 
ceedings, the law requires the production of the best evidence of 
which the case, in its nature, is susceptible. This rule does not 
demand the greatest amount of evidence which can possibly be 
given of any fact, but its design is to prevent the introduction 
of any which, from the nature of the case, supposes that better 
evidence is in the possession of the party. It is adopted for the 
prevention of fraud, for when it is apparent that better evidence 
is withheld, it is fair to presume that the party has some sinister 
motive for not producing it, and that if offered, his design would 
be frustrated- The rule thus becomes essential to the pure ad- 
ministration of justice. In requiring the production of the best 
evidence applicable to each particular fact, it is meant that no 
evidence of a nature merely substitutionary shall be received 
when the primary evidence is produceable. 

As the statute requires that the justice of the peace shall re- 
duce to writing the voluntary confession of the accused, and shall 
certify and send up the same to the next term of the circuit court 
of the proper county, on or before the first day of the term, the law 
conclusively presumes that if anything was taken down in writ- 
ing, the justice of the peace performed his ■whole duty, by taking 
down all that was material. In such ease, no parol evidence of 
what the prisoner may have said on that occasion can be received. 
But if it be shown that the examination was not reduced to 
writing, or if the written examination is wholly inadfnissible. 
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by reason of irregnlarity, parol evidence is admissible to prove 
v'liat be voluntarily disclosed. And if it remains uncertain 
■wlietlier it was reduced to writing by the magistrate or not, it 
will be presumed that he did his duty, and oral evidence will be 
rejected. 1 Greenl. Ev., 259, sec. 227. 

Oral evidence cannot be substituted for any instrument in 
writing (which is not merely the memorandum of some other 
fact), the existence of which instrument is disputed, and its pro- 
duction material to the issue between the parties, or to the credit 
df the witnesses. One advantage derived fx'om the application 
of this rule is, that the court acquires a knowledge of the whole 
contents of the instrument, which may have an effect very dif- 
ferent from a statement of a part. “ I have always,” says Lord 
Tenterden, in the case of Vincent v. Cole, M. & M., 258, acted 
most strictly on the rule that, whatever is in writing shall be 
proved by the writing itself. My experience has taught me the 
extreme danger of relying on the recollection of witnesses, how- 
ever honest, as to the contents of written instruments. They 
may he so easily mistaken, that I think the purposes of justice 
require the strict enforcement of the rules.” 

This rule, however, does not apply whei-e the instrument in 
question is shown to be destroyed or lost, or where the party 
who relies upon it is oth|rwise incapacitated from producing it. 

In the case under consideration, the record shows that the vol- 
untary statement of the accused was taken in writing, and that 
being the primary and best evidence of what that statement was, 
should have been produced, and the oral evidence of the witness 
as to what the prisoner stated on that examination, being sec- 
ondary and inferior evidence, ought not to have been received 
on trial of the, prisoner. Peter v. State, 4 S. & M., 31. 

In the admission of this parol evidence on the trial of the case 
below, the court erred. 

For this reason, the judgment will be reversed, the case re- 
manded, and a new trial awarded. 

Ton. I.-ia 
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Middleton State. 

(52 Ga., 527.) 

Evidence: Corroboration of accomplice. 

On a trial for felony, a conviction cannot be bad on tlie testimony of an accom- 
plice, nnless sacb testimony is corroborated, and the corroboration must be 
a<s to some fact or circumstance tending to connect the respondent with the 
crime. It is not sufficient that the evidence of the accomplice is corrob- 
orated by facts which tend to show the commission of the crime, and tliat 
the accomplice was concerned in it. 

Ceihinal Laav. Before Judge Schley, Chatham Superior 
Court, November Special Term, 1873. 

Jack Middleton and William Seabrook were placed on trial for 
the murder of John Houston, The eAudence disclosed the fol- 
lowing facts: The body of deceased was found in the Savannah, 
river, with the appearance of liaAung been in the water se\"eral 
days. There was a Avouiid upon the head which was sulEcieiit to 
produce death. It looked as if made by a crow-bar, or some 
other such instrument. The deceased was employed as a Avatch- 
man on a lighter which lay off Fort Jackson. This boat con- 
tained Avrecking material. Some of this Avas subsequently found 
in Dennis O’OonnelPs junk shop, in the city of Savannah. It 
was purchased by O’Connell from Scott Thurman and Zeke 
Jackson. The former gave his name as Scott Williams. 

Here the state introduced Scott H. alias Tliomas H. Thurman, 
who had been indicted with the defendants for the same offense, 
a nolle jprosequi having been first entered as to him. The wit- 
ness testified as follows: On the 26th of September, 1872, Jack 
Middleton proposed that I ride with him in his boat; I con- 
sented. He, William Seabrook, Zeke Jackson and myself met at 
Mrs. McGuire’s on Farm street; Middleton proposed that Ave all 
go on a riding expedition; we went, and found abi*east Fort 
Jackson two large lighters or barges. We heard some one talk- 
ing to Houston; we niade fast to tlie pillars of the Fort; after a 
while I proposed a return ; I went to sleep, and was awoke about 
half past eleven at night by a steamer; I wanted to come back, 
but Middleton took me over to the lighter; after getting up, 
Houston said he did not like so many men on board that time 
of night; Middleton asked him about selling the iron; Houston 
refused to sell — ^went into his cabin and got an old sword tod 
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pistol; Middleton said, wliile Houston was gone, sliove liim 
overboard and let luni swim to shore; ’’ I said, we had better tie 
liiin, if wo do anything; it won't do to harm him. Middleton 
said, joo are fixing for him to halloo, now;’’ Seabrook said, 
‘Hhat aint worth a d — n.” Jackson knocked Houston down as 
he was passing, with a crow-bar; witness tried to keep Jackson 
from throwing Houston overboard; Sea,brook seemed also to be 
trying to stop it, Houston rose after being thrown in by Jack- 
son, and swain to the boat; Jackson and Middleton loosened his 
hold and drowned him. Then Middleton and Jackson took the 
iron and passed it to Seabrook, who stoi’ed it away. Middleton 
cursed and abused me because I would not help; from fear I 
kept silent; we came up and landed at the canal dock; Middle- 
ton ordered all hands to meet there at five o’clock that morning; 
at eight I went down to the bluff, and saw them unloading a 
wagon; was present when the iron was sold; Mr. O’Connell paid 
Zeke Jackson $18.10; Jackson then divided the money with the 
party; he kept $6.00, Middleton took $5.00, Seabrook $3.50, and 
I was given $3.60. Seabrook fastened the boat; Middleton said 
he wanted no cowards; that if he could not buy the iron, he’d 
have it anyhow. Went up the country to Effingham to work; 
after the arrest of Jackson and Middleton, I went to Soutli Caro- 
lina; proposed to Seabrook to come to Savannah; he swore he 
w’onld not. Mr. Morgan and Mr. Strobhar arrested me; told 
Mr. Morgan all about it when arrested, without any inducement 
offered. Seabrook broke and ran, but stopped and came back; 
he was with me at the time of the ari’est. No bargain was be- 
tween us, so far as I know, when we wont down the river; did 
not know Houston; did not know what the party was about un- 
til they had remained at the Fort; went to sleep, and woke up at 
half past eleven at night; we left the city about five p. m.; don’t 
know what they were talking about from the time they Ioffe the 
city; did not go to sleep until after we. got to the Fort; when I 
^wanted to go back, Jackson told me I was a child; it was after 
this that I went to sleep; I did not row back; up to the time 
that Jackson struck, nothing was said about killing, except what 
Middleton said about throwing him overboard. "When Seabrook 
had hold of Houston, I asked him if he, was pulling him away; 
he said, no, by he was , choking him k^ep Mm 
: hallooing; I made:iib 
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we got back to the city about half past two ia the morning; 
made a confession to the magistrate; nothing was offered me to 
confess. 

Benjamin D. Morgan said: He had heard all that witness, 
Thurman, had said on the stand; it agreed with w’^hat he told 
him in South Carolina, almost word for word ; Thurman’s con- 
fession was voluntary; I told him if he would make the state- 
ments to me before a jury, he -would be severely punished, but 
that his neck would be saved. 

'William Seabrook, in his statement, denied any connection 
with the murder; said it was Scott Thurman who tried to get 
him to come to Savannah from South Carolina, and swear against 
Middleton and Jackson. 

Jack Middleton said he knew nothing about the matter, except 
what Thurman told him. 

Thurman (recalled) said: ITever had an oj)portauity of talking 
to Middleton; did’nt say a reward was offered him with which 
to employ counsel. 

The jury found the defendants guilty. A motion was made 
for a new trials because the verdict was not authorized by the 
testimony. The motion was overruled, and defendants excepted. 

J. F. ByaU, 0* TF. Owens and 8. B. Admis, for plaintiffs in 
error. 

Albert i2. LamaVy Solicitor General, by i?. S. Glarky for the 
state. 

MoCay, J. There is in this record absolutely no evidence 
corroborating the accomplice, Thurman, in the sense of the law. 
We decided, in the case of Childers v. State^ 52 Ga., 106, that 
the corroborating circumstances must be such as connect the 
prisoners in some way with the crime. We have, in that case, 
fully given our reasons for thus holding, and we will not repeat 
them. The conviction in the ease at bar is based solely on the 
testimony of Thurman, There are circumstances going to show 
he is guilty, other than what he states, but absolutely none that 
the prisoners are. It is plain that he and Jackson sold the iron 
at the junk shop, and, identified as that iron was next day by the 
owner of it^ he knew, before any confession was made, that there 
was evidence aga&st him. tt was small virtae fqr him to tell the, 
tale he do^ /after that' What circumstances there are;ifi t^ 
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record, other than those detailed bj the accomplice, rather go in 
favor of the prisoners. The Junk man, as well as his employee, 
Monroe, both testify that neither of the prisoners was present 
when the iron w’as sold, and that Thurman and Jackson brought 
it to the shop. It is not at all a reasonable story that the head 
men in the murder and robbery should trust the plunder to the 
witness and to Jackson. The fair inference from his statement, 
too, is, that he meant to testify that all were present at the 
selling. 

We only mention tliese cii'cmnstances to show that in common 
reason, it ought to take pretty strong circumstances to corrob- 
orate such an accomplice; whereas, in the sense of the law, there 
are no circumstances of corroboration — nothing that in any way 
connects the prisoners with the crime but the statements of the 
witness. That he told the same tale when arrested is not only 
no corroboration by any matter connecting the prisoners with 
the crime, but it is illegal testimony any way. 

It is strange to bolster up a witness by proof that he has told 
the same story before. We know of no authority for such a 
practice. 

Judgment reversed. 


People vs. Amanoits. 

(50 Cal., 283.) 

Evidenob: Impeaehtmni of witness. 


When the character of a witness has been attacked by evidence that he has been 
convkM of felony, it may be sustained by evidence of Ms general reputa* 
tion for truth and integri^. 


"Wallace, 0, 3". Saohell, a witness for the proseetition, having 
t&^ed in dhief, was asked by the counsel for the defendant 
whether he had been convicted of felony, and answered that he 
had. Subsequently, the prosecution called a witness tp prove that 
the geneml reputation of. Sachell for truth, honesty and integ- 
rity in the cominuuity in which he resided was good. This 
proof was objected , to by the eounwl for the prisoner, on the 
groiinds “ that |he;;Sajne was irrelevant, incompetent ^d in- ' 
Omissible; ;ilh^l:;;.im';eyid^nc^^ fh^:<been,'.offe0;;bj;ijid 
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tending to impeach the said witness, Sachell, for truth, honesty 
and integrity.’’ 

The objection was overruled, and the proof admitted. An ex* 
ception reserved by the prisoner to tlie ruling in this respect 
presents the only question to he considered upon this appeal. 

The Code of Civil Procedure (sec. 2051) is as follows: ‘‘A 
witness may be impeached by the partj’' against whom he is 
called, by contradictory evidence, or by evidence that his general 
reputation for truth, honesty or integrity is bad, but not by evi- 
dence of particular wrongful acts, except that it may be shown 
by the examination of the witness, or the record of the judg- 
ment, that he has been convicted of a felony.” It is appa- 
rent that when the prisoners proved that Sachell had been 
convicted of felony, it amounted to an impeachment or an 
attempted impeachment of the witness, under the provision 
of the code just referred to. It was a direct assault upon his 
reputation for truth, honesty and integrity, made in the man- 
ner pointed out by the code concerning the impeachment of 
witnesses. The prosecution, therefore, has the riglit to sustain 
its witness by evidence of his good character, under the pro- 
visions of section 2053 of the same code, which provides in 
substance that the testimony of a witness may be supported by 
evidence of his good character, where such character has been 
impeached. The argument for the prisoner made here, asserts 
that the proof of the previous conviction of the witness is in 
no sense an attack upon his general character for truth, honesty 
and integrity. The conviction is simply the consequence of one 
act of misconduct, and one particular act is not sufficient to 
make a general character. The law recognizes this, when it does 
not allow particular acts of misconduct on the part of witnesses 
to be shown by way of impeachment. ' (Code of Civ. Proc., sec. 
2051.) If the proof of his previous ^conviction of a felony did. 
not amount to an attack upon the general character of the wit- 
ness for truth, honesty and integrity, what, it may be incjuired, 
was the purpose of its introduction? Certainly it was not to 
exclude the, witness on the ground of ihcbmpetency to testify hj, 
reason of infamy; for, under any rule, it;eame;too late for that ' 
ptirpose, and imtih the proper form.' 

But had it'bebn offered'at^ihe^rliest'ppportimitj^^a^ ^ 

prodnetiom.of'^hj^Jfe'cpi^S'ihftnqh^ 
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to exclude ilie witness, becanse section 1S79 of tlie same code 
provides, that a previous conviction of felony shall not operate 
to disq^ualify a witness, or preclude him from testifyiiig in the 
case. It is apparent that the purpose of the proof that the wit- 
ness had been convicted of a felonj?^ was (under section 1879) to 
repel the presuinptioii that he spoke the truth, by evidence af- 
fecting his character for truth, honesty and integrity,^’ whicli in 
itself amounts to impeachment, for there is no force in the ref- 
erence made to the general rule which forbids the impeachment 
of a witness by evidence of particular wrongful acts, because 
the Code of Civil Procedure (sec. 2051) already cited, while re- 
ferring to the general rule, expressly permits proof of a convic- 
tion of felony as an exception to that rule. 

Judgment affirmed. 


Kean m Commonwealth. 

(10 Bush, Ky., 190.) 

Evidence: Evidence of deceased witness on former trial — Beputation of family 

of witness. 

The evidence of a deceased witness, given on the first trial of the respondent, 
is admissible against him on a second trial of the same indictment. 

But the statement in a bill of exceptions of the testimony of a deceased vdtness, 
given on a former trial, is not admissible against the i*espondent on a second 
trial of the same indictment. The testimony of the deceased witness must 
be proved by persons who were present at the first trial. The respondent 
has a right to be confronted with the witnesses against him. 

In impeaching the character of a vritness, evidence of the bad repute of his 
family or associates is irrelevant and inadmissible. 

Pbtob, J. The appellant, Henry Kean^ Tvas indicted in the 
Jefferson circuit court, charged with murdering one Avery. He 
has been twice tried and found guilty as charged, and the case is 
in this court the second time for revision. A witness hy the 
name of Maddox, who testified in the first trial, died before the 
second trial took place. His evidence was embodied in a bill of 
exceptions prejiared in the court below, and considered in this 
court on the first appeal. On the -second tri^ of the case, the 
one now being codsHer^, the ^^teteinente purporting to have 
,heen .toade- by ^djb^i « 0 ;!tontain^ in th4''bfi-l;of, evide^,’ 
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permitted, against tlie objections of the accused, to be read as 
evidence to the jury. It is now urged by appellant’s counsel 
that the admission of this testimony was in violation of the 
twelfth section of the bill of rights, which provides that in all 
criminal prosecutions, the accused hath the right to meet the wit- 
nesses face to face. 

The conviction of the accused, in both instances, was upon 
circumstantial testimony alone, and the learned judge selected to 
try the case in the court below, in overruling the motion for a 
new trial, delivered an able though not convincing argument in 
favor of tlie competency of the testimonj" admitted. 

Many authorities are referred to in behalf of the state, sustain- 
ing the right of the commonwealth to prove, by other witnesses, 
the statements of a deceased witness made under oath, in the 
same case and upon the same issue between the same parties. In 
this case, Maddox had been once examined as a witness, and the 
whole current of authority is, that in such a case those who were 
present and heard the statements of the deceased witness may 
testify as to what these statements were, if the witnesses so called 
are able to give the substance of all that was said by the dead 
witness, when the latter testified. The requirement that the ac- 
cused shall have the right to meet the wntnesses face to face is 
thus complied with, and no constitutional right violated. 

The question in this case is not whether the statements of a 
deceased witness on a former trial were competent, for this must 
be conceded, but has the accused been deprived of a constitu- 
tional right in permitting a written statement of what the de- 
ceased witness said to go to the jury? We think he has, and 
that a witness or witnesses should have been called to prove these 
statements without reference to what was contained in the bill 
of exceptions. The evidence in a bill of exceptions may be read 
(when the witness is dead) in a civil action where a retrial has 
been ordered, but we have found no case where such testimony 
has been allowed in a criminal prosecution. The testimony of 
what a deceased witness stated is competent in either a civil ac- 
tion or criminal prosecution, but the mode of proving it is dif- 
ferent. In a civil case, either mode may be adopted, but in a 
criminal prosecution, the statements must be proved by living 
witnesses who speak from theiy own recollection pf wiiat the de- 
ceased witness sai^, vritnesses are 'before the accused and 
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the jury. Tiie accused has the right to cross-examinej and to 
know, or ascertain from the witness, that he is detailing in sub- 
stance all that was spoken by the deceased witness; without this, 
he is deprived of any oral examination, or of even knowing who 
is to testify against him. It is the presence of the witness that 
this provision of the bill of rights entitles the accused to have. 
The competency of the testimony when offered is with the court, 
but the right of the accused to see or confront the witness is an 
indispensable requirement. 

In this case, the evidence of the deceased witness was reduced 
to writing by one of the counsel for the accused, from the notes 
of the testimony taken by the judge presiding at the first trial. 
It is shown by this attorney that these notes were inaccurate. 
The judge is not called oil to testify, or the right to cross-exam- 
ine allowed, in order that the accused may know how much of 
the testimony was omitted, or whether the attorney had embod- 
ied in the bill of evidence the substance of all the witness stated. 

In this case, others seem to have been charged with the com- 
mission of the crime in connection with the accused. His associ- 
ations with these parties as to time, place, etc., as well as many 
other circumstances, are necessary to be shown by the common- 
wealth in order to make an unbroken chain of testimony against 
the accused. A fact or circumstance proven on the first trial, 
and then regarded as immaterial by the court and counsel, might 
become of vast importance to the accused on the second trial, 
and therefore the necessity of having the witness before the jury 
in order that the accused may cross-examine. 

Section 365 of the code provides “ that in making an exception, 
only so much of the evidence shall be given as is necessary to ex- 
plain it, and no more.” This court has no power to reverse a 
judgment of conviction in a criminal case for the reason that the 
evidence does not authorize it. If there is any proof conducing 
to show the prisoner’s guilt, the judgment must be sustained in 
this court, unless there has been some error of law to the preju- 
dice of the accused, committed during the progress of the trial, 
and; for which this court, by the. provisions of the code, has the 
power ed reverse. The court below, therefore, in making put a 
billdf evidence in a criminal case, only gives so much of it as 
will ena% this .wurt, to determine the, quest! law ansihg. 
on the fects,^;and wptild ;n!ecepb^rily;,omiti rn^^ny cirphmstarides;^ 
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fads tliat were or might be of importance to the accused before 
a jury, and of but little conseq^uence in this court. 

The evidence in the case was taken down on tlie last trial, and 
adds nearly one thousand pages to the record, and it might well 
happen that the substance of all that was said by this witness 
was not contained in the bill of evidence. It is a constant oc- 
currence for counsel to disagree as to what a witness has sworn 
to, both recollecting with equal clearness, and the court deter- 
mining the issue between them, more with the view of having 
the legal questions arising, presented properly to this court than 
to get the substance of all the witness said. Even those who are 
present and favorably inclined to one party are very apt to make 
the language used by the witness conform to their own wishes, 
and hence the absolute necessity of giving to the accused, where 
his life or liberty is involved in the issue, the right of cross- 
examination. This right of the accused to confront the witness 
testifying against him is declared in both the federal and state 
constitutions, and doubtless in the constitution of every state in 
the union; a right indispensable to the citizen when his life 
or liberty is involved, and the admission of this silent witness 
is, in our opinion, in plain violation of the twelfth section of the 
bill of rights. (5 Ohio, 354; 10 Humph., 486; Walston v. Tho 
Commonwealth^ 16 B. Mon., 15.) 

It is maintained by counsel for the state that the evidence, con- 
ceding it to be incompetent, did not prejudice the rights of the 
accused. The persistency of counsel for the state in the court 
below in having it before the jury, as well as the importance at- 
tached to the question by the judge presiding at the trial, is 
sufficient evidence of its importance, without analyzing the tes- 
timony to show it. It is also insisted that, as the admission of 
incompetent testimony was not made a ground for a new trial in 
the court below, this court has no jurisdiction over the question. 
This question has heretofore been decided in the case of John- 
son V, The Commonwealth^ 9 Bush, 224. , 

The instructions given contain, in substance, the law of the 
case. Instruction Ho. 4 is rather an argumentupon the effect of 
a confession than an instruction to the jury; as an abstract pi'op- 
osition of law it cannot be qucsstipned, but in its application to 
the facts of a case, we doubt whether a jury should he told, that a 
confession TOlui^tarily \vas a^onig the 
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in tlie case. Tlie confession had been permitted to go to the 
jury, and they should hare been left to consider it in connection 
with the other testimony in the case. The caution given juries 
in receiving proof of verbal confession has always been held 
propei’j by reason of the humane and merciful considerations to 
which the accused is always entitled when on trial upon an issue 
involving his liberty or life. 

ITo reversal would have been bad, however, by reason of this 
instruction, as we are well satisfied the substantial rights of the 
accused were not aftected by it. The other objections made to 
the rulings of the court are not available, even if such rulings 
were erroneous,, as they are questions over which this court has 
no revisory povver. 

It is proper to suggest that in impeaching the character of a 
witness, by showing that he is not entitled to credit on oath, 
proof that his family or associates are in bad repute is clearly 
incompetent It is the general character of the witness assailed 
that is in issue, and not that of his family. 

We have examined this large record carefully, and refrain from 
expressing, as we have no right to do so, an opinion as fco the 
guilt or innocence of Henry Kean; but whatever his condition 
in life may be, or the circumstances surrounding him, he is en- 
titled to a fair and impartial trial and the maintenance of his 
constitutional rights. 

The judgment of the court below is reversed, and cause re- 
manded, with directions to award to the appellant a new trial, 
and for further proceedings consistent with this opinion. 

jN'ote.—* T he testiinony of a deceased witness, examined on a former trial on a 
criminal charge, may be proved on a second trial for the same offense. Tope 
22 Ark,, 372. The prosecution, on a second trial for a crime, may prove 
what a witness,- since deceased, testified to on a former trial. The general rules 
of evidence are the same in both ctin^al and "civil cases. The testimony of a 
wibufiss, since deceased, given on a former trial in a criminal case, may be proved 
on a &abse(inent trial, by permitting a person who kept notes of such testimony, 
and who swears they contain the substance of the testimony, to read his notes to 
the jmy.^ 

What a deceased witness testified on a former trial in a criminal case may be 
proved by' a witness w;ho was present and heard the deceased witness testify. The 
witness giving evidence of what th0 deceased mtness testified to on a foriner trial 
3Eanst^ however, ^ve his evidence from Ms own recoUectich* If the witness who 

’"m/’hoth trials,..lhe'rfatei''neye^ii^;to' liari^hh 
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Iif; recoHoctioii of aU the important facts testified to by the deceased wit- 
ness in favor ot his client bemg- presumed. State v. Cooh, 23 La. An., 347. 

Testimony proving the statements made by a deceased witness on oath, at a 
former trial, between the same parties, being one of the established excejptims to 
iiio rule that hearsay is inconipetent as evidence, the admission of a witness to 
g3\'e evidence of this kind, in a ciiminal case, does not contravene the constitution. 

li is not essential to the competency of sucJi evidence, that it be given in the 
exact -words used by the deceased person; but wliile the witness is allowed to 
give the substance of the statements of the deceased person in die former trial, he 
is not allowed the latitude of giving their mere effect 
It is essential to the competency of the witness called to give this kind of evi- 
dence, first, that he heard the deceased person testify on a former trial; and. 
second, that he has such accurate recollection of the matter stated, that he will, 
on his oath, assume or undeHalce to narrate, in substance, tire matter sworn to by 
the deceased person, in all its material parts, or that part thereof whicli he may 
be called on to prove. 

It IS essential to the competency of the emdence^ first, that the matter stated at 
the former trial by the witness, since deceased, should have been given on oath; 
second, between the same parties, and touching the same subject matter; where 
opportunity for cross-examination was given the person against whom it is now 
offered; and, third, that the matter sworn to by the person since deceased he stated 
in all its tnaterial parts, and in the order in which it was given, so far as neces- 
sary to a correct understanding of U, Summons v. State, 5 Ohio St., B2S. 

On the second trial of the accused upon an indictment for assault with intent 
to murder one H., the state was permitted to show that H. had died since the 
previous trial, and then to prove by a witness the testimony given by H. as a 
state’s witness upon the previous trial. Eeld, that although there are many 
authorities against tlie competency of such evidence in criminal cases, yet the 
great preponderance of j.udicial decisions, in both England and America, now 
concurs with the better reasoning in holding that such evidence is competent and 
admissible as well in criminal as in civil cases. And held further, tiiat it is not 
necessary to prove the precise language used by the deceased witness in his testi- 
mony; the substance of liis entire testimony is sufficient, and may be stated in 
different language than tiiat employed by him. Greenwood t?. State, 85 Tex., 587. 

Proof of what a deceased witness testified to on a preliminary exaininatiott be- 
fore a justice of the peace, toacliing the same charge forwhichthe accused stands 
indicted, is admissible agaiixst him, although the examination was not reduced 
to writing. In such a case, it is not necessary to prove the language used by tire 
witness in ^ving Iris testimony; its substance is all that is required. But pr^f 
of what a deceased witness testified to on a former trial is not admissible, unless 
tlie point in issue k the same. Bam v. State, 11 Ala:, 354. Tire rule in regard 
to the proof of -tire testimony given in a former trial, by a witness who has since 
died, is the same in civil and criminal cases. SOj, upon the trial of a party on a 
charge of manslaughter, it was held competent for the prosecution to prove by 
persons who heard and remembered it,' the testimony of a witness m the pre- 
liminary examination before a justice of the peace, such witness having died be- 
fore the final trial. 'Mfp0 Feople, 54 Bl., 325. , _ 

A person was arrested and taken beforO the proper officer, charged rah- , 
bing the 'mail. At the preluninmy examihatiout, a 
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testified in relation to the offense. The accused was present, and his counsel 
cross-examined the mtness. ^Yitlles3es were permitted to prove, on a trial before 
a jury, under an indictment found for the same offense, what the deceased wit- 
ness testified at the proliininaiy examination. The rules ot evidence in civil and 
criminal cases, in tliis particular, are the same. It is sufficient, in aueli case, to 
prove substantially all that the deceased witness testified upon the particular sub- 
ject of inquhy. United States v. Macomh, 5 McLean, G. 0. (U. S.), 286, 

A deposition of a witness, taken before the prelinhnaiy examination before 
a committing magistrate in the presence of the accused, may be received in ev- 
idence on the trial upon proof of the death of such witness (Ryuaxd, J., dissent- 
mg). Tlie pro\ision of the constitution of tliis state declaring ‘‘ tlnd in all crim- 
inal prosecutions the accused has the right to meet the witnesses agvimst him 
face to face ” doers not render such evidence illegal. (Rylaitd, J., dissenting.) 
State V, McO'BleiiiSf 24 Mo., 402. 

Rushing, ivho was examined as a witness against Kendrick, before a commit- 
ting court, died before the trial of Kendrick in the circuit court, The attorney 
for the state proposed to prove on the trial what Rushing had stated before the 
coinmitting court. This evidence was held not in violation of the constitutional 
right of the defendant to naeet witnesses against Mm, face to face, for Kendrick 
had met Rusliing face to face before tlie committing court, and had the right to 
cross-examine him, and had in the circuit court the right to cross-examine those 
who proved what Rushing had stated. Where it is proposed to introduce the 
testimony of a deceased witness given on a former trial between the same parties, 
it is not necessary to prove the exact words of such deceased witness. It is suf- 
ficient if the substance of all he said on tlie examination and cross-examinatioa 
in relation to the subject matter in controversy be proved. Kendnch v. State^ 
10 Humph., 479, 

On the examination before a justice of the peace of a prisoner charged with 
murder, the testiinony of a witness for the commonwealth was taken in writing. 
The witness having died, the notes of his testimony were admissible on the trial. 
Brown v. Commonwealth^ 73 Penn. St., 321. 

The 12th article of the Declaration of Rights, which provides, that in criminal 
cases, the accused shall have the right ‘‘to meet the witnesses against Mm, face 
to face,” is not violated, by the admission of testimony in a criminal trial before a 
jury, to prove what a deceased w:itness testified at the preliminary examination 
of the accused before a justice of the peace. 

It is not suflScieht, in such case, to prove the substance and effect merely of the 
testimony of the deceased witness, although the memory of the witness offered to 
prove such testimony, be aided by notes taken at the preliminary examination; 
but the \yhole of the testimony of the deceased witness upon the point in question, 
and tlie pi’ecise words used by him, must be proved. CommonweaUh p. Bichards, 
X8 Pick., 434. If a hearing be had before a magistrate, upon the Complaint of a 
town , grand jumr dh^glng a person with the commission of a crime, and the re- 
spondent be; by the magistrate, bound over for trial by the" county court, and an 
indictment be found agamst him, and before a trml is had upon the, indictment, 
a b magktrate, dies, evidence may be received on 

trial upon the indictuaent, to prove vvhat' that witness testified before the magis- 
trate., And it is not ne<^ssaicy^ on such trial, to prove the exact language used by 
, ihemi^essm.^vingh^^to magistritey it .k'’ s^rieht,^'if the 
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subslaiiee of his testimony, as there given, he detailed. State v. Eooher^ 17 Vt.j 
658. But the mie seems to he otherwise in Tennessee and Yirginia, where it is 
held that the evidence of a deceased witness cannot be given by the prosecution 
in a cnminal case. See State ??. Athins^ 1 Overt. (Tenn.), 229, and Finn v, Com,^ 
5 Rand, (Va.), 701. 


Shivers vs. State. 

• (58 Ga., 149.) 

E NTDENOE : Practice — Continuance, 

Under a statute which provides that the certificate of any public officer of the 
state to any record, document, paper on file, or other matter or tiling in his 
office, shall be admissible in evidence in any court of the state: Held^ that 
such certificate is admissible against a defendant in a criminal case, and 
that his eonsiitutionai right to be confronted with the witnesses a, gainst liim 
is not thereby violated. 

The defendant applied for a continuance when the case was called for trial, on 
the ground that the indictment was only found two days previously, and 
his counsel had been so much engaged that he had not been able to prepcire 
the case for tnal. It being made to appear by the certificate of the trial 
judge, that the defendant had been arrested the term before, and was then 
fully informed of the charge against him, and was asked if he desired 
counsel, and wanted a tnal, to both of wliich questions he answered no: 
Eelcl^ there was no cnor in overruling the motion for a continuance. 

Shivers was indicted for tlie offense of embezzling $11,000, 
collected by him as tax collector for the county of Hancock, dur- 
the year 1871. He pleaded not guilty. 

When the case was called for trial, he moved for a continu- 
ance on the ground that the indictment had been found only two 
days previous thereto, and his counsel had been constantly en- 
gaged in the business of the court to the exclusion of any opportu* 
nityof making preparation in the case, or even of consulting with 
liis client. The motion was overruled and defendant excepted. 

It was shown by the prosecution that the defendant was the 
tax collector of Hancock county; that the state tax assessed for 
the year 1871, on the taxable property of said county, was $11,- 
000; that the defendant had collected various amounts from 
divers tax payers during that year; that when the solicitor gen- 
eral, as agent for the comptroller general and treasurer of the 
state, demanded the $11,000 from Mm, he replied that he had 
collected and used the money, and did not then have a dollar, 
but that « if they would give him a chance, he would mate it, and . 
payit?^' ^ ^ 



SRIVEPtS r. STATE. 207 

The solicitor general tendered in evidence tlie folloAving papers s 

Hancock County — S. C. Siiiveks, Tax Collector. 

** To general and poll tax, 1871 $12,076 77 

“ 1873. January 8tli, by general tax paid treasurer 284 05 

** 1873. January 8th, by poll tax paid treasurer 513 00 

‘‘ Office of the Comptkollee Geh^ekal 
“ Of the State of Georgia. 

^‘Atlanta, Ga., January 1874 . 

W. L. Goldsmith, comptroller general of the state o£ 
Georgia, do hereby certify that the above and foregoing account 
of S. 0. Shivers, tax collector of the county of Hancock, in said 
state, for the year 1871, is a full, true and complete exemplifica- 
tion taken from the books on file in this office, and there re- 
quired to be kept by law, in which the accounts with said state, 
of all the tax collectors thereof, are kept according to law; that 
said account is truly and correctly taken and copied from said 
books; that the same is a full, true and complete exemplification 
of all the accounts of said S. 0. Shivers with said state, as such 
tax collector, from the year 1871 up to the present date, as 
copied and taken from said books; that the balance of $11,- 
279.72 due thereon is unpaid, and that the amounts credited 
thereon January 8th, 1873, were paid by L. L. Lamar, tax col- 
lector of said county. 

Given under my hand, official signature and seal of office, 
24:th day of January, 1874. 

(Signed) L. Goldsmith, Gomptroller QemraV^ 

Also certificate from the treasurer, in similar form to tran- 
script from his books, covering all payments into the treasury 
during the month of December, 1871, from whatever source, 
among which none appeared as having been made by the de- 
fendant. 

This evidence was objected to, but was admitted by the court, 
and defendant excepted. 

The jury found the defendant guilty. Amotion was made 
for a; new trial upon each of the above grounds of exception* 
ThOi motion was overruled, and defendant excepted. 

As to the refusal of the continuance, the presiding judge cer- 
tified' asi follows: _ . , 

l^hon this case was , ealledj it was postponed for a day to 
give defend^|ht^s‘hot|h&ol ' _ The .defendant* was t)^e ^ 
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term before and brought before me under a warrant. liVlieii 
asked hy the court if he wanted counsel, he said ‘ no.’ If he 
wanted a trial, he said ‘ no.’ He was fully informed then of the 
nature of the accusation, as much as he was after the hill was 
found.” 

George F. Pierce^ if. IF. Lewis and F. L, Little^ for plaintiflF 
in error. 

Scirmiel Solicitor General, for the state, 

Waenee, 0. J, The defendant was indicted for the offense of 
embez 2 lement, and on the trial thereof was found guilty by the 
jury. A motion was made for a new trial, on the several 
grounds alleged therein, which was overruled by the court, and 
the defendant excepted. Two grounds of error only have been 
insisted on here: First, the refusal of the court to grant the 
defendant a continuance on the showing made therefor; and 
second, in admitting in evidence the certified copies of the rec- 
ord hooks of the state treasurer and comptroller general, the de- 
fendant insisting that he was entitled to be confronted with the 
witnesses testifying against him, and that, in allowing the certi- 
fied copies of the records kept by those officers to be read in evi- 
dence, the defendant was deprived of a constitutional right. By 
the law of this state, the certificate of any public officer thereof, 
of any record, document, paper on file, or other matter or thing 
in their respective offices, or appertaining thereto, is admissible 
in evidence in any court of tbis state. Code, sec. 3816. 

The mistake of the plaintiff in error in this case consists in 
the assumption that the certificates of the treasurer and comp- 
troller general as to what appears in the records of their respec- 
tive offices is the personal testimony of those officers ; whereas, 
they only certify what appears on the records of their office. 
They Avere not personally examined as witnesses against the de- 
fendant. If they had been offered as witnesses against the de- 
fendant at the tri^l, they would necessarily have been required 
to testify in open court; their testimony could not have been 
taken by interrogatories. From the explanatory note of tlie pre-: 
siding judge, and in view of the facts contained in the showing 
for a continuance, the defendant had reasonable time and oppor- 
tunity to have prepared his defense. 

As a general rule, the court before which the case is tried ifriE 



STATE p. STAls^LEY. 


200 


he allowed a liberal discretion as to the continuance of cases, and 
this court will not interfere with it, unless it has been mani- 
festly abused, and injustice done. 

Let the judgment of the court below be affirmed. 


State m , Stanley. 

(64 Me., 157.) 

False Pretenses. 

On an indictment for false pretenses, in the sale of a horse, a pretense that the 
horse was sound, when the respondent knew that he was not, is a false pre- 
tense within the statute. 


Appleton, C. J. This is an indictment for cheating one Sul- 
livan by means of certain false pretenses. 

The allegations in the indictment are, that the defendant, in 
an exchange of horses with one Sullivan, knowingly, designedly 
and falsely pretended that his (the respondent’s) horse was a 
sound horse, when, in fact, it was not; that said Sullivan be- 
lieved said false pretense, and was thereby deceived, and induced 
to exchange and deliver his horse to the respondent, and was 
thus defrauded. 

The question is, whether or not the indictment sets forth a 
false pretense within Rev. Stat, ch, 126, §1. 

The assertion of the soiindess of his horse by the defendant is 
the assertion of a material fact. It is false. It was made to de- 
ceive and defraud. It accomplished its purpose. This much the 
demurrer admits. It is not readily perceived why this falsehood 
is not within the spirit, as well as the letter, of the statute. 

. In State V. JfillSy 17, Me., the owner of a horse repre- 
sented to another that his horse, which he offered in exchange 
for the property of the other, was a horse jk^own as the Ohar- 
ley,^^ when he knew that it was not the horse called by that 
pame, and by such representation obtained tlm property of the 
other p^son in exchange, it was held that the indictment was 
sustained, ai&opgh the horse said to be the Charley"’ was, 
equal in. value to the property received in exchange, and as good 
'a^ the^'OharJey^?,^'; ,So'4hp statement; thiat - the'’ :properfy/:ie''tjpm-' '. 
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cumberedj when the fact is otherwise, will sustain an indictment 
for cheating by false pretenses, notwithstanding there may have 
been a warranty, if the false pretense, and not the warranty, was 
the inducement which operated upon the party to make the ex- 
change. State V, Doti\ 33 Me., 498. In The People v, Crissie, 
4 Denio, 525, an indictment that the defendants falsely pretended 
to a third person that a drove of sheep, which they offered to sell 
liiin, w'cre free of disease and foot-ail, and that a certain lame- 
ness, apparent in some of them, w^as owing to an accidental in- 
jury, by means of which they obtained a certain sum of money 
on the sale of said sheep to such person, with proper quali- 
fying words, and an averment negativing the facts represented, 
was held good under the statute against cheating by false pre- 
tenses. In Rex, V, Jacltson,, 3 Camp., 370, it was held to be an 
offense to obtain goods by giving a check on a banker with whom 
the drawer kept no cash. So the representation that a bank 
check w^as a good and genuine check, and would be paid on pre- 
sentation, when the drawer liad no funds in the bank on whicli 
it is drawn, is a false pretense. Smith v. People^ 47 N. Y., 303. 
So false representations as to quality may constitute a false pre- 
tense, for which the person so falsely representing may be in- 
dicted. Reg, t\ Sherwood^ 40 Eng. Com. Law, 585. So by giving 
false samples. Reg, v. AUott, Den. C. C , 379. In Reg. v, Ken- 
Tick,^ 48 Eng. Com. Law, 49, the false pretense was that the horses 
were the property of a private person, and not of a horse dealer 
and that they were quiet and tractable, and Lord Denman, C. J., 
says; ‘‘The pretenses w'ere false, and the money was obtained 
by their means, and the indictment was sustained. In that 
case the purchaser wanted a quiet and tractable horse; in the 
one at bar a sound one was wanted. In that case, as in the 
one at bar, the false representation was effective to defraud. 

A false pretense may relate to quality, quantity, nature dr 
other incident of the article offered for sale, whereby the pur- 
chaser, relying on such false representation, is defrauded. Reg. 
V. AlioU^ 61 Eng. Com. Law, 629. A mere false affirmation or 
expression of an opinion will not render one liable. It must be 
the false assertion of a material fact, with knowledge of its 
falsity. Bishop v, Small^ 63 Me., 12 ; Rex Reed^ 32 Eng. Com. 

904 No harm can happen to any one from abstmence in, 
the making of false representations. When made^ ^jud materiat ! 



KELLEE r. STATE. 


211 


and effective for deception, no sufficient reason is perceived why 
the guilty party should escape punishment. 

Exceptions overruled. 

ladictment adjudged good. 

Dickersoiit, Danfouth, ViJEtGiJsr, Peters and Libuey, JJ., con- 
curred. 


Kelleb vs. State. 

(51 Ind., 111.) 

False Pbetenses: Indictment — Criminal pleading — Contradictory allegations » 

An indictment for false pretenses in selling a mortgage which alleges that the 
prisoner pretended tliat he had recently sold the real estate covered by the 
mortgage, and that said real estate was situated m L, but which does not 
give the name of the purchaser or describe the property, without alleging 
tliat such name and description are unknown, is bad on a motion to quash as 
being too uncertain and indefinite. 

In an indictment for false pretenses in the sale of a $500 mortgage, where the 
pretense was that the real estate covered by the mortgage was wortli $8,500, 
an allegation that the real estate was not worth $3,500 is insufiicient. The 
indictment should show that the property was not of sufficient value amply 
to secure the sum of $500. 

It seems that, in a prosecution for false pretenses in the sale of a mortgage, if 
the real estate covered by the mortgage is sufficiently valuable amply to se- 
cure the sum due on the mortgage, it is immaterial that the respondent 
represented the real estate to be very much more valuable than it actually 
was. 

In an indictment for false pretenses in tlxe sale of a mortgage, where the pre- 
tense is that the property covered by tiie mortgage is not subject to any 
prior liens, an allegation that the propeity was subject to prior Hens, but 
which does not set them out or describe them, is insufficient. 

The averments in criminal pleadings should be definite, dear and distinct, 

Eepresentations of future events are not false pretenses, which must be as to 
existing facts. 

An indictment containing contradiotoiy and repugnant allegations is bad. , 

Buskiek, J. The appellant was indicted in the court below 
for obtaining property by false pretenses. The indictment con- 
tains tW|0i counts, which, as to the false, pretenses charged, 
ne^ly Meiitical. The appellant moyed to q-oash each count, but 
this motion was dv:prmled, and he excepted. He plcsaded hoi 
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overruled the motions in arrest of judgment and for a new trialj 
to which exceptions were taken. Judgment was rendered on the 
verdict. 

The appellant has assigned for error, the overruling of his mo- 
tions to cpiash the indictment, in arrest of judgment, and for a 
new trial. 

The first question for the consideration of the court relates to 
the sufficiency of the indictment 

The first count, omitting the formal parts, is as follows: ^^The 
grand jurors of Tipton county, in the state of Indiana, good and 
lawful men, duly mid legally impaneled, sworn and charged in 
the Tipton circuit court of said state, at the spring term for the 
year 1875, to inquire into felonies and certain misdemeanors in 
and for the body of the said county of Tipton, in tlie name and 
by the authority of the state of Indiana, on their oath do present 
that one liobert H. Keller, late of said county, on the 13th day 
of October, in the year 1874, at and in the county of Tipton, and 
state of Indiana, did then and there unlawfully, feloniously, de- 
signedly and with intent to defraud one George W*. Boyer, falsely 
pretend to the said George W. Boyer, that he, the said Eobert 
H. Keller, had been the owner, and had recently sold to a certain 
party a certain piece of real estate, to wit, a house and lot of 
gx’oand, situated in the city of Indianapolis, in the county of 
Marion, in the state of Indiana, for a large sum, to wit, the sum 
of thirty-five hundred dollai's; that said real estate was of great 
value, and fully woi^th the said sum of thirty -five hundred dol- 
lars, and that there was still due the said Eobert H, Keller, upon 
the purchase money of said house and lot of ground so sold as 
aforesaid, the sum of five hundred dollars, and that there was no 
lien or iucumbrance on said house or lot of ground except the 
said lien of five hundred dollars, for the purchase money thereof, 
due the said Eobert li. Keller, as aforesaid, and that if the said 
Geor^ W, Boyer would sell apd deliver to the said Eobert H. 
Keller, goods, chattels and property to the amount of five hun- 
dred dollars, he, the said Eobert H. Keller, would pay the said 
George W. Boyer therefor,, in and with a promissory note given 
and being for the said sum of five hundred dollars, the purchase 
h^oney dud the said Eobert H, Keller, upon the said house and lot 
Of ground as afot^esaid, and to be made payable to the said George 
Bbye^dn 'the akd apif^iiiticd'. 
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by a mortgage upon the said house and lot of ground, and that 
tlie said hen of five hundred dollars, for the purchase money for 
the said house and lot of ground, and the said mortgage securing 
the same, was all and the only lien whatever upon the said house 
and lot of ground, and that the said house and lot of ground were 
of the full value of thirty-five hundred dollars, and ample and 
sufScient surety for tlie payment of the said purchase money as 
aforesaid, and that the note executed as aforesaid to the said 
George 'W'. Boyer would be of the full value of and worth the 
sum of five hundred dollars. 

By means of which said false pretenses then and there made 
to the said George W. Boyer, by the said Robert H. Keller, 
as aforesaid, he, the said Robert H. Keller, did then and there, 
with intent to cheat and defraud him, the said George W. 
Boyer, unlawfully and feloniously obtain and receive from the 
said George W. Boyei*, the following goods, chattels and prop- 
erty, to wit: one spring wagon, of the value of two hundred 
and twenty -five dollars; one two horse wagon, of the value 
of one hundred and fifty dollars; one log wagon of the value of 
one hiii^dred and twenty-five dollars; all of the said goods, 
chattels and property, being of the aggregate value of five hun- 
dred dollars; and for the goods, chattels and property of the said 
George W. Boyer, and in payment for the said goods, chattels 
and property so obtained and received by the said Robert H, 
Keller, from the said George W. Boyer, as aforesaid, he, the said 
George W. Boyer, did receive the said five hundred dollar note, 
fully relying upon and believing said false and fraudulent pre- 
tense and representations made to him by the said Robert I£. 
Keller, as aforesaid, and believing them to be true; whereas, in 
truth and in fact, the said Robert II. Keller had not then recent- 
ly sold to a certain party a certain piece of I’eal estate, to wit: a 
house and lot of ground situate, in the city of Indianapolis, in 
the county of Marion, in the state of Indiana, for a large sum, 
to wit: for the sum of thirty-five hundred dollars, as aforesaid; 
and th^it said house and lot of ground were not then of the value 
oi*;Vforth thirty-five hundred dollars as , aforesaid; and that the 
said inpi^tgage of five hundred dollars on the, said house 

'and'lpt hf'gVound'for the purchase' jno'ney thereof as,. aforesaid, 

^ ^'waAuot\the''pnly'lk^^ incumbrance 'thisn upon,' said and,' 
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tliereon, older and prior to the said lien of five hundred dollars, 
amounting in the aggregate to two thousand dollars, and greatlj 
exceeding the value of said house and lot of ground; and that 
said house and lot of ground were not then of sufiScient value to 
amply and sufficiently secure the payment of the said five hun- 
dred dollar note, as aforesaid; and that said note, executed to the 
said George "W*. Boyer, as aforesaid, was not worth or of the val- 
ue of five hundred dollars, but was in fact entirely worthless, and 
of no value whatever, contrary to the form of the statute in such 
case made and provided, and against the peace and dignity of 
the state of Indiana/’ 

We proceed to the examination of the first error assigned. 
The first count in the indictment has been set out, and as it is 
quite lengthy, we will summarize its averments and negations. 

1. It is averred that Robert II. Keller (falsely pretended that 
lie) had been the owner, and had recently sold to a certain party, 
whose name is not given, nor is it averred that this name was 
unknown to the jurors, a certain piece of real estate, to wit: 
a house and lot of ground situate in the city of Indianapolis, 
county of Marion, and state of Indiana, for a large^sum of 
money, to wit: for the sum of thirty five hundred dollai’S. There 
is no further description of such real estate or any averment 
that it was unknown to the jurors. 

2. That said real estate was of the value of thirty-five hun- 
dred dollars. 

3. That there was still due the said Robert H. Keller, upon 
the purchase money of said house and lot the sum of five hun- 
dred dollars. 

4. That there were no liens or incumbrances upon the said 
house and lot except said sum of five hundred dollars for the un- 
paid purchase money, and the mortgage securing the same. 

0 . That the said house and lot of ground were of the full val- 
ue of thirty-five hundred dollars, and ample and sufficient secu- 
rity for the said sum of five hundred dollars. 

,6. That the note which was executed by the purchaser of said 
real estate to George W. Boyer, to whom said representations , 
were made, and in reliance upon which he had sold to said Kel- 
ler certain personal property, would be of full value, and worth 
the said sum of five hundred dollars. 

r ^ The fiifSt ayerifient: yagn® - and indefinite.^ \'Th^rO Is^mb ; 
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sufficient description of the real estate alleged to Iia>e been 
owned and sold by the appellant. E or is the name of the pur- 
chaser given. Criminal charges must be preferred with reason- 
able certainty, so that the court and jury may know what they 
are to try, of wdiat they are to acquit or convict the defendant, 
and so that the defendant may know wdiat he is to answer, and 
that the record may show, as far as may be, of what lie has been 
put in jeopardy. The averments should bo so clear and distinct 
that there could be no difficulty in determining what evidence 
was admissible under them. It fully appears from the evidence 
in the record that the appellant had owned and transferred lot 
jSTo, 46, in Yandes’ subdivision of outlet No. 129, in the city of 
Indianapolis, county of Marion, and state of Indiana. This ev- 
idence was admitted over the objection and exception of appel- 
lant. Its admission was objected to on the ground that the aver- 
ments of the indictment were neither specific nor broad enough 
to render such evidence admissible. If the appellant, in his rep- 
resentations to Boyer, did not describe the property which he 
had owned and sold, the description of the property could not 
have been introduced in that portion of the indictment; but the 
first averment as above set out might have been preceded or fol- 
lowed by a statement that the appellant had owned and recently 
sold lot 46 in Yandes’ subdivision of outlot No. 129, in the city, 
county and state aforesaid, and that the representations relied 
upon were made in reference to such property. If the name of 
the purchaser of such lot was known to the grand jury, it should 
have been stated, but if unknown, that fact should have been 
averred. 

The negation to the first averment is as follows: , 

Whereas, in truth and in fact, the said Eobert II. Keller had 
not then recently sold to a certain party a certain piece of real 
estate, to wit, a house and lot of ground situate in the city of 
Indianapolis, in the county of Marion, and state of Indiana, for 
a large sum of money, to wit, for the sum of thirty-five hundred 
dollars as aforesaid, and that said house and lot of ground were 
not then of the value of, or worth thirty-five hundred dollai's/^ 

By the above averment and, negation, the guilt of the appel- 
lant is made to, depend upon the question whether the house and 
, ; lot of 'ground had been spld to, a cerkin parly for the exact sum , 
hdnd'i^^d'dpilarsi ■'ahd whether they’ were' worth.' 
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exact sum, when it should have been made to depend upon 
whether the appellant had sold said house and lot of ground to 
any person for said sum, and whether the property was of such 
value as to amply secure said sum of five hundred dollars alleged 
to he due. 

The second averment is, that appellant represented that said 
real estate was of the value of thirty-five hundred dollars. It is 
contended by counsel for appellant that a statement of the value 
of property is a mere expression of opinion or judgment, about 
wdiich men may honestly differ, and if there is no fixed market 
value, an estimate that is too high will not constitute a criminal 
false pretense. 

The question discussed by counsel does not squarely arise upon 
the averment in the indictment, and hence wo do not consider 
or decide the (piestion, preferring to await until it arises on the 
evidence, or instruction of the court based upou the evidence. 

There is no negation of the third averment, lienee, it is admit- 
ted to be true, and no evidence would be admissible to prove it 
to be untrue. 

The fourth averment and its negation are insufficient. The 
negation to the fourth averment does not set out or describe the 
liens that constituted the prior incumbrances. How was it pos- 
sible for the appellant to prepare for trial under siicb an aver- 
ment and negation? How could he show, on trial, that the liens 
proved by the state had no valid existence, or had been paid off ? 
He would have no notice of the liens relied upon until the evi- 
dence was ofiered by the state. It would be contrary to well 
established principles to allow evidence to be given upon a ma- 
terial iussue, tending to fasten fraud and falsehood upon the 
party, without any averment or notice in the indictment of 
the fact sought to be proved. The Pmjple Miller^ 2 Parker 
0; 0., 19T. 

The fifth averment and its negation are sufficient 

The sixth relates to a future event, and cannot constitute a 
criminal false pretense. Bishop, in sec. 420 of his Orim, Law, 
voL 2, p* 230, says: ' , ' ' , ^ 

“And both in the nature of things, and in actual adjudication, 
the doctrine is, that no representation of a future event, whether 
iii the form of a promise; or pot, can be a pretefise, within the : 
^ preten'^e;"mist: relate either' to 'the-'.paist br ifd.llhe , 
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present/’ See Jones v. The State, 50 Incl., IrTS, and authorities 
there cited. 

Although some of the averments are sufficient, yet, standing 
alone and disconnected with the other averments, they are not suf- 
ficient to constitute a good indictment. 

There is a direct re])ugnancy in the averments of the indict- 
ment, which renders it fatally defective. It is alleged, that if 
the said George W, Boyer would sell and deliver to the said Boh- 
ert II. Kelloi\ goods, chattels and property to the amount of live 
hundred dollars, he, the said lioljert II. Keller, would pay the 
said GeorgeW. Boyer therefor, in a promissory note, given and 
being for the said sum of five hundred dollars, the purchase 
money due the said Itohert H. Keller upon the said liouse and 
lot of ground, as aforesaid, and to be made payable to the said 
George W. Boyer on the Isl day of March, in the year 1875, and 
secured by mortgage upon said lionse and lot of ground,” etc. 

It is alleged that Keller was to pay Boyer in a note given and 
being for the said purchase money, and it is thou averred that 
said note is to be made payable to the said Boyer, and secured 
by a mortgage upon said real estate. In The State Locke, 35 
Ind., 419, the indictment was hold had because it charged that 
the pretense was made to induce Kiser to become the security 
of Loche, on a six hundred dollar note, but that, instead of going 
security, he became a principal, and made a note for six hundred 
dollars, payable to Locke. Tlie indictment was held ambiguous 
and uncertain, and an indictment must be direct and certain, as 
it regards the party and the offense charged. Whitney v. The 
State, 10 Ind., 404; Walker v. The State, 23 id., 61; BicknelPs 
Orim. Prac., 90, 93, 94; The State Locke, supra; The Go^n- 
momoealth^. Magowan, 1 Met. (Ey.), 368; The People Gates, 
18 Wend., 311. 

It is a settled rule of criminal pleading, that the offense 
charged must be proved in substance as charged. This cannot 
he done in the averment tinder examination. The two aver- 
ments are directly repugnant. Both cannot be true. The facts 
of the case are not correctly stated. It is averred that the note 
; f or five hundred dollars had been given to and was se- 
cured bjf mortgage. It was ;sHown ttpon jthe trial that, at the 
, ’ iimO ibe^^representations . ^ere Keller^ had.Vagread^, npon^a, 

lothl/grpundv tii the^oity^of ; 
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blit tlie deed had not been made, nor had the notes and mort- 
gages been given, and that these facts were known to Boyer ^ and 
it was then agreed that a note for five hundred dollars should be 
made payable directly to Boyer ^ and secured by mortgage; and 
it also appears that tins was done. Such proof could not sustain 
die averments of the indictment. 

"We are very clearly of the opinion that the indictment cannot 
he sustained. It is ambiguous, uncertain, repugnant, and de- 
fective in its averments and negations. 

The judgment is reversed, with costs; and the cause is re- 
manded, with directions to the court below to sustain the motion 
to quash. Tlie clerk will give the proper order for the return 
of the prisoner. 


J oKES State. 

(50 Ind., 473.) 

Pi:ete 2 ?ses : Indictment — False token — Fropeti^ ohtmied, 

A printed bnsinoss card, such as ordinarilj used by business men, purporting 
to be tlie card of a manufacturing &in in C., which is not a genuine bus- 
iness card of such fixm, but fraudulent, is a false token. 

An indictment for false pretenses, which does not allege that the prosecutor re- 
lied on the false pretenses as true, is bad on a motion to quash. 

An mdictmont for false pretenses w'hich does not set out the contract into which 
the prosecutor was induced to enter by means of the false pretenses, is bad 
on a motion to quash, because it does not show wdiy or how the prosecutor 
was induced by means of the false pretenses to part with his property. 

The indictment m this case is held to allege facts sulScient to deceive a person 
of ordinal^* caution and prudence. 

Where a note was obtained by Mse pretenses, and a few haul's afterwards the 
respondent induced the prosecutor to exchange that note for a second of the 
same tenor, because the first was written in pale ink, it was held that the 
evidence was sufficient to sustain the allegation in the indictment which 
charged die obtaining of the second note by means of tlie false pretenses, it 
being all one transaction. 

Bcskiek, j. The appellant was indicted for, and convicted in 
the court below Of, obtaining the signature of Jeptha O. May- 
field, tO a note payable to appellant by false pretenses. 

A ntotion to fttiasi the in^ctment was overruled, and an es- 
ceptioii:^^h.' ■/ " ''[-I 
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A plea in abatement was filed, to which a demurrer was sus^ 
tained, and an exception taken. 

A motion for a new trial was overruled, and an exception 
taken. 

A motion in arrest of judgment was overruled, and an excep- 
tion taken. 

The errors assigned are as follows: 

] . That the court erred in overniling the motion to q^iiash the 
indictment. 

2. That the court erred in sustaining the demurrer to the plea 
in abatement. 

3. That the court erred in overruling the motion for a new 
trial. 

4. That the court erred in overruling the motion in arrest of 
judgment. 

"We will dispose of these assignments of error in the order 
stated. Did the court err in overruling the motion to quash the 
indictment? That portion of the indictment material to this 
question is as follows: 

“That Edwin E. Jones, on the 14th day of January, 1875, at 
said county of Jefferson, feloniously, designedly, and with intent 
to defraud one Jeptha 0. Mayfield, did falsely and feloniously 
pretend to the said Jeptha O. Mayfield that he, the said Edwin 
E. Jones, was the agent of a firm of persons in the city of Cin- 
cinnati, state of Ohio, doing business under the firm name of 
^ Mills, Spillmeyer & Co., at Nos. 368, 370 and 372 West Third 
street, in said city of Cincinnati; ’ that said firm were largely 
engaged in the manufacture of a certain implement called ‘Her- 
man’s Improved Lifting Jack,’ and that he, the said Edwin E. 
Jones, had authority from said fiirra to sell said lifting jacks for 
, the said firms, and to contract for and in behalf of said firm for 
the sale of said lifting jacks by said Jeptha 0, Mayfield, and did 
then and there felonionsly, designedly, and with intent to de- 
fraud said Jeptha 0. Mayfield, exhibit to said Jeptha 0. May- 
field a certain printed card of said firm of Mills, Spillmeyer & 

. Co*,' and which said card was and is in the words and figures fol- 
Ibwifig: ‘ Mills, Spillmeyer & Oo., manufacturers of Herman’s 
improved Lifting jack, 868, S70 and 873 West Third street, 

, 'Qincinnati,;0hio, /.'Send -orders ’ for, Herman’s , Lifting' Jack> in.; 
" ;iacc<^rdapq4; 'with'; eWract^/^i./and ; did*;' Mseiy,', 'ieldniqi:a8lyi; 
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signedly, and with intent to defraud said Jeptlia 0. Mayfield, 
pretend to said Jeptha 0. Mayfield, that said card was the 
genuine card of said firm of Mills, Spillmcyer & Co,, aforesaid; 
that said Jeptha 0. Mayfield relied on said pretenses so made 
to him hy said Edwin E. Jones, and by means of said false pre- 
tenses tlie said Edwin E. Jones did then and there feloniously, 
falsely, designedly, and with intent to defraud said Jeptha O. 
]\[ayfield, obtain from said Jei'>tha 0. Mayfield, a note of the said 
Jeptha 0. Mayfield for the sum of four hundred dollars, which 
note is of the tenor following: 

“Madison P, ()., Jdffeeson Cocintt, 

“$400. January 187 s > 

“ Six months after date I p^romise to pay to the order of E. E, 
Jones, at the First Kational Bank, Indianapolis, Indiana, four 

liuridied dollars, with interest at the rate of per annum 

from date, value received, without any relief whatever from val- 
uation or af)praiseme)it laws. The drawers and endorsers sever- 
ally waive presentment for payment, protest, and notice of pro- 
test and non-pa 3 ’ment of this note. If this note is not paid at 
maturity, the undersigned agrees to pay the expenses of collec- 
tion, including attoruGy''s fees. J. 0. Mayfield. 

“ With intent then and there to cheat and defraud him, the said 
Jeptha 0. Mayfield; whereas, in truth and in fact, the said firm 
of Mills, Spilltneyer &Ca., were not engaged in the manufacture 
of the implement called ‘Herman’s Improved Lifting Jack,’ and 
whereas, in truth and in fact, said Edwin E. Jones was not then 
and there the agent of said firm of Mills, Spillmeyer tfc Co., and 
did not then md there have ain" authority from said firm to sell 
said lifting jacks for said firm, and to contract for the sale of the 
same by said Jeptha 0. Mayfield, for said firm, and whereas, in 
truth and in tact, the said card, so exhibited as aforesaid and 
hereinbefore set forth, was not then and there the genuine card 
, of said firm of Mills, Spillraej^er & Co., contrary to the form of 
^ the statute,” etc. 

Section 27, 2 6, & H. 443, reads as follows: “ If any person, 
/ with intent to defraud another, shall desigaedly, by color of any 
^ false token or writings or any , false pretense, obtain the signature 
of elny person to any written 'jnstripnent,, or obtain from any, 

, person ' any receipt^ or thing; of;’ 
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value, such person shall, njion conviction thereof, he impria 
oned,” etc. 

The grammar), of the crime consists in obtaining the signatures 
of any person to any written instrument, or in obtaining from 
any person any money, transfer, note, bond or receipt, or thing 
of value. 

The offense may be committed by two means: first, by color 
of any false token or writing; second, by any false pretense. 
The word “token,” in its ordinary signification, means “a sign,” 

“ a mark,” “ a symbol.” The words “ writing ” and “ written ” 
include printing, lithographing, or other mode of representing 
words and letters. Sec. 1, subdivision nine, 2 G-. H., 33S. 

The indictment in the present ease attempts to charge that the 
signature of Mayfield was obtained to the note by means of a 
false token, and by pretending that he was the lawful agent of 
Mills, Sjpillmeyer c& Co., and had authority for and in behalf of 
said firm for the sale of said lifting jack. 

The first question is, whether the printed card set out in the 
indictment comes within the meaning of the words “ token or 
writing,” used in the statute. 

Bouvier’s Law Dictionary defines the legal meaning of the 
word “ token ” thus: “ Token. A document or sign of the ex- 
istence of a fact. Tokens are either public or general, or privy 
tokens. They are either true or false. When a token is false, 
and indicates a general intent to defraud, and is used for that 
purpose, it will render the offender guilty of the crime of cheat- 
ing, 12 Johns., IT. Y., 292; but if it is a mere privy token, as 
counterfeiting a letter in another man’s name, in order to cheat 
but one individual, it would not be indictable. 9 Wend., N. Y., 
182; 1 Dali, Penn., 47; 2 Const. So. 0„ 139; 2 Ya. Gas., 65; 4 
Hawks, H. 0., 448; 6 Mass., 72; 12 Johns., K Y., 293;. 2 Dev., 
H'. 0„ 1 99 ; , 1 Rich., So. 0., 244.” 

We think l:he token exhibited by the appellant was a general 
token, and indicated a general intent to defraud, and when ac- 
companied by the false pretenses alleged in the indictment, was 
calculated to deceive a person of ordinary intelligence and prn- 

■it is yeiy, earnestly contended, by counsel for appellant that 
the false, ptetensos set out in the ‘in4iotiaent are not snffioieut.to , ' 
jBonatitp^;' the';, ■crime' '-attepi^^d: ;to' he' ohargef - ' : ihe 'pbjeiSr ■ ■-;; 
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tion urged to this part of tlie indictment is, that the -word pre- 
tended” is used instead of the word ‘‘ represented 2^ In our 
opinion, the objection is untenable. The word pretense ” is 
used in the statute deiining the crime. The word pretend ’’ is 
the verb of the noun ‘‘ pretense.” The form of indictment given 
bv Ih'ckiiell in his Criminal Practice, p. 311, uses the word pre- 
tense.” See Whurt. Grim. Law, sec. 2141:. 

It is next urged that the indictment fails to aver any false pre- 
tense which was sufficient to induce a person of ordinary caution 
and prudence to execute Ills note for a large sum of monej", and 
we are referred to the following adjudged cases: The State 
Macjee^ 11 Iiid., 154; Johnson The State^ 11 id., 481; The 
State t\ Orvis^ 13 id., 569. 

In the first case cited, it was said: ‘"'The pretenses must be 
of some existing fact, made for the purpose of inducing the 
prosecutor to part with liis property, and to which a j)erson of 
ordinary caution would give cx’edit. A pretense, therefore, that 
a party would do an act he did not intend to do is not within 
the statute, because it is a mere promise for his future conduct. 
Roscoe Grim. Ev., 465, et seq,\ 11 Wend., 557; 14 id., 547; 
3 HUL, 1C9; 4 id., 9, 126; 19 Pick., 186. These authorities 
plainly show that any representation or assurance, in relation to 
a future event, may be a promise, a covenant, or a warranty, hut 
cannot amount to a statutory false pretense.” 

In the second case cited, the indictment was held to be bad, 
because it was not averred that the checks were delivered to the 
prosecuting witness, and were by him received in payment for 
the harness. The case lias but little, if any, application to the 
present case. 

The case of The State v, Orvis^ su;pra^ is in several respects 
much like the present case. In that case, the indictment was 
held to be bad, for the reason that it did not appear therefrom 
that there was any contraet or agreement between the defendant 
and Smith, for the purchase by Smith of an agency^ to sell the 
articles* mentioned, or that Smith parted with his money for the 
purchase of an agency to sell, or any other intal^est in the articles 
named. In other words, that no connection was shown between 
the pretenses alleged and the obtaining of the money. In that 
ease, the indictment, after setting forth the false pretenses and 
negativing the avermentsj concluded as follows; 
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By color and means of wlucli said false pretense and pre- 
tenses, lie, the said Charles B. Orvis, then and there, on,’’ etc., 
did luilavrf idly, feloniously, designedly and falsely obtain from 
said John F. Smith, forty dollars, then and there being the prop- 
erty of said John F. Smith, contrary,” etc. 

That portion of the indictment in the case in judgment is as 
follows : 

‘‘And by means of said false pretenses, tlie said Ediain E. 
Jones did then and there feloniously, falsely, designedly, and 
with intent to defraud said Jejytha 0. Mayfield ^ ohitxXw from said 
Jeptlm O. Mayfield^ a note of the said Jepiha (9. Mayfield^ for 
the sum of four hundred dollars, which note is of the tenor fol- 
lowing,” etc. 

There is no averment that the said Mayfield was induced, by 
means of said false token and pretense, to purchase of said Jones 
the right to sell said lifting jack, and that in consideration of 
said purchase, he executed the note set out in the indictment. 
In other words, there is no connection shown between the false 
pretenses alleged and the obtaining of said note. It is not 
shown w’hy or upon what consideration or for what purpose the 
note was executed. Suppose Jones did exhibit the card of the 
said firm as genuine, when it was false and forged, and suppose 
he did pretend that he was the lawful agent of said firm, and had 
authority to make contracts in the name and on behalf of said 
firm for the sale of said lifting jack, when, in truth and in fact, 
he was not such agent and had no authority to contract in the 
name and on behalf of said firm. The facts assumed to exist 
wholly fail to show any consideration for the note, or any reason 
why it was executed. The necessai'y connection between the 
false pretenses and the execution of tlie note would have been 
shown by an averment that tlie said Mayfield, by color and 
means of said false pretenses and in reliance upon the same as 
true, had been induced to purchase from the said Jones, as such 
agent, the right to sell said machine, for the sum of four hun- 
dred dollars, and in consideration thereof, had executed the said 
note. ^ 

It is alsp claimed by counsel for appellant that the. note set 
out in the indictment is hot the one that wstS- obtained by the 
false pretenses alleged. > . Tine facte are these : After Jones ' bad 
mote from, hjs 
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upon the ground that such note and contract were written in 
pale ink, induced Mayfield to surrender up the contract. There- 
upon a new note and contract were drawn and executed. They 
were the same as those surrendered, except written, in different 
and better ink. ^ The execution of the first note was obtained by 
means of the false pretenses alleged, and the second, by means 
of the first note. The point is not entitled to much considera- 
tion. There was no consideration for the second note, except 
that which supported tlie first. It was, in substance, one trans- 
action, and the fact that the note set out in the indictment was 
executed a few hours after the first cannot change its legal char- 
acter. 

Ve think the pretenses alleged in the indictment were suffi- 
cient to deceive a person of ordinary caution and prudence. It 
is true, that many persons would not have been deceived thereby. 
They might, hy reason of their long experience and greater 
shrewdness, have detected the fraud, or, having their suspicions 
excited, they would have communicated to the firm in Cincin- 
nati. JBut laws are not made for the protection of the shrewd 
and business man only, but for the entire community. In the 
enactment of criminal laws, tlie legislature adopts, as a standard 
of intelligence, neither the highest nor the lowest, but the me- 
dium. The law only requhes the exercise of ordinary caution 
and prudence. Business could not be transacted without placing 
confidence in the representations of persons engaged therein. 
While the law does not encourage blind confidence, it does not 
expect those engaged in the ordinary affairs of life to possess 
the shrewdness and cunning of the practiced detective. The 
question therefore is, in such a case as the present, what would 
a man of ordinary intelligence and caution have done under the 
facts and circumstances surrounding this transaction? Would 
such a man have believed and acted upon such pretenses? If ho 
would, the case is made out. 

For the failure to allege that Mayfield relied upon such pre- 
tenses as true, and upon the faith thereof, purchased from Jones 
the right to sell such lifting jack,” and in consideration thereof, 
executed the note set out in the indictment, we must hold the 
indictment bad. 

The judgment is reversed, and the cause remanded,, with di- 
rections to the court below to sustain the motion to quash- the 
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indictment. Tlie clerk will give the proper order for the return 
of the prisoner to the jail of Jefferson county. 


Maraota vs . State. 

(44 Tex., 442.) 

An indictment for false pretenses which does not allege that the respondent 
* ‘ knowingly ” made the false pretenses is bad on a motion in arrest of 
judgment. 

Moore, A. J. The motion in arrest of judgment should have 
been sustained. Knowledge of the false pretense by means of 
which money or property is fraudulently obtained is an essential 
constituent of the offense with which appellants are charged. 
Without proof that they knew that the pretense was false, evi- 
dently they should not be convicted. And although the word 
knowingly ” is not one of the statutory words used in defining 
the offense, still as the offense, as defined by the statute, clearly 
requires that it shall be proved, we think, by the rules of correct 
pleading, it should be averred in the indictment. And so it is 
held by courts of the highest authority and standard commenta- 
tors. {Regina v, PMlpoUs, 1 Car. & Kir., 112; 2 Bish. Or. 
Proc., sec. 172.) The necessity for such an averment in the in- 
dictment has been clearly recognized by this court in the opinion 
of Mr. Justice Devine in the case of S^ate Levi (41 Tex., 
563). The judgment is reversed and the cause remanded. 

Reversed mid remanded. 


Waterscajst vs . People. 

(67 m., 91.) 

Fobobby: JMer of introduciion., 

A letter of introduction directed “to any railroad superintendent,** bespeaking ; 
courtesies toward the bearer, has no legal validity and afSacts no legal rights, 
and is not a subject of forgery. 

Breese J. This was ah indictment in the criminal court of 
Oohk county, against errpr and one William E. Dun- 

/dee>:£prih^ge^rj*' ' ' , a/ : ' ' ' ' ,,vf.v 
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The writing alleged to have heeu forged was as follows: 

The Delaware & Hudson Canal Company, 

H, A. Fonda, Albany and Snsqnehanna Department, 
Snperintendent. Albany, N. Y., August sj, iSfj. 

To any railroad superintendent: The bearer, T. H. Wiley, 
has been employed on the A, & S. E. E. as brakeman and freight 
hand. Any courtesies shown him will be duly appreciated, and 
reciprocated, should opportunity otter. 

Very resp’y and truly yours, 

H. A. Fonda, Supt. 

The indictment framed upon this writing contains not a single 
averment of any extrinsic matter which could give the instru- 
ment forged any force or effect beyond what appears on its face. 
Ho connection is aveiwed between the party to whom the writ- 
ing is addressed and the Chicago, Eock Island <fe Pacific Eail- 
road Company. Hor is it averred that the prisoner attempted 
to pass the writing upon that company. 

The writing, if genuine, has no legal validity, as it affects no 
legal rights. It is a mere attempt to receive courtesies on a 
promise, of no legal obligation, to reciprocate them. 

We are satisfied that the writing in question is not a subject 
of forgery, and no indictment can be sustained on it, and no 
averments can aid ii 

It is a mere letter of introduction which, by no possibility, 
could subject the supposed writer to any pecuniary loss or legal 
liability. As well remarked by the prisoner’s counsel, courte- 
sies are not the subject of legal fraud. 

The motion in arrest of judgment should have been allowed. 
To refuse it was error. 

As no prosecution can be founded on the writing, the judg- 
ment must bo reversed, and the prisoner discharged from eus- 
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Williams vs. State, 

(51 Ga., 535.) 

F ORG ERY : Imperfect instrument — Ind ictmenL 

An indictment charging respondent witli forging a bank check payable to the 

order of , is bad on demurrer. A check not payable to bearer, or to 

the order of a named person, is so imperfect that it could not defraud any- 
one. 

An indictment for forgery, which does not allege who was mtended to be de- 
frauded by the forged instrument, is bad on demurrer. 

The defendant was indicted for tlie offense of forgery. In the 
indictment he was charged with falsely and fraudulently making 
and signing a certain false, fraudulent and forged bank check, 
in the words, letters and figures, printed and written as follows, 
to wit: 

76. Satakhah, Ga., May iSfj. 

Central Railroad and Banking Oo., pay to the order of 

three hundred and sixty dollars. 

(Signed) “ J. Lamae.’’ 

llie defendant was also, in one of the counts of the indictment, 
charged with having falsely and fraudulently uttered and pub- 
lished as true the forged and counterfeited check above described, 
knowing the same to be counterfeited and forged, with intent to 
defraud, but it is not alleged whom he intended to defraud. On 
arraignment, the defendant demurred, in writing, to the suffi- 
ciency of the indictment, which demurrer was overruled, and the 
defendant excepted. The case then proceeded to trial, and the 
jury found the defendant gnilty on the second count in the in- 
dictment. 

The exceptions to the charge of the court, and refusal to charge 
as requested, are substantially embraced in the exception to the 
overruling of the demurrer, and will be considered together, 

1. The demurrer to the indictment was on the ground that the 
bank check alleged to have been, forged was incomplete, and 
could not have defrauded anyone. The chepk was not payable 
to bearer, or to the order of any named person, and therefore 
was incomplete as a bank check, and could not have defrauded 
tlie ^nk or the dmwer of the check 
the case>of 
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cases bearing upon this question were reviewed, and the princi- 
ple to be deduced from them is, that if the instrument alleged 
to hare been iEorged is so imperfect and incomplete that no one 
can be defrauded bj it, then the defendant cannot be convicted 
of that offense. 

3. Besides, it is not alleged in this indictment that the de- 
fendant intended to defraud any person by the making, signing, 
uttering or publishing of the instrument described in the indict- 
ment. 

The indictment alleges that it was done by the defendant with 
intent to defraud, but whom he intended to defraud is not alleged. 
The court erred in overruling the demurrer to the indictment. 

let the judgment of the court below be reversed. 


Bbown 'VS, People. 

(66 HI., 814.) 

PoKOBRY : Variance — Tefm, 

An indictment for forging- a note purported to set forth the note according to 

its tenor. The signature totlie note, as stated in the indictment, was, 
bl8 bis 

Otha X Carr. Thenoteofferedmevidence was signed Oatha x Carr. Held^ 

marfe. mark, 

a fatal variance, and the note inadmissible. 

The word “ tenor ’’ binds the pleader to the strictest accuracy. 

Where the record does not show whether inadmissible evidence which was 
objected to was admitted or not, but the court can see from the record that 
if such evidence was not arlmittcd, tlicre is nothing to sustain the verdict, 
the judgment and verdict will be set aside. If the objectionable evidence 
was admitted, that is error. If it was not, the verdict is erroneous because 
there is nothing to support it. In either case there is error. 

"Walker, J. This was an indictment for forgery, found by 
the grand jnry of Warren county against plaintiff in error and 
one Eobinson. 

Plaintiff in error was arrested, arraigned, and tried by the 
court and a jury, found guilty and sentenced to confinement' in 
the penitentiary at, hard labor for one year. To reverse that judg^ 
meat, the record is brought to this court on eiTor,; an4 ^ 

grounds are urged^ for reversal'. ^ 

On the trial) the prosecution offered in eridehce the ifistrn^ 
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ment alleged to have been forged^ when accused objected on the 
ground of a variance between the indictment and the iiifetriiuient 
offered. 

The indictment contained two counts, in the first of which it 
is averred that accused “ ■Qiilawfull}" and feloniously did falsely, 
fraudulently make and forge a certain promissory note for the 
payment of money, and the signature and mark of one Otha Carr 
to said promissory note, purporting to be made and executed 
by said Otha Carr. The tenor of which promissory note is as 
follows, to wit : 

$150.00. Beewick, IlL, Aug, iSjo. 

Six months after date, for value received, I promise to pay 
J. B. Drake, or order, one hundred and fifty dollars, Avith inter- 
est at 10 per cenf. per annum till paid. 

his 

“ Witness by H. N. Brown. Otha x Oaee.” 

mark. 

The second count avers the uttering of a promissory note, 
knowing it to be false, fraudulent, forged and counterfeit, the 
tenor of which counterfeited promissory note is as follows, to 
wit: Then follows the copy of a note in all respects similar to 
that set out in the first count of the indictment. 

The note offered in evidence purports to have been signed 

his 

Oatha X Carr.” The difference in the manner of spelling the 

mark. 

signature as described in the indictment, and of that to the in- 
strument offered in evidence, is the variance relied on by defend- 
ant below. In Wharton’s Am. Or. Law, vol. 2, sec. 1471. 6th 
ed., it is said, an omission of a part of the date is fatal nnder 
snch an averment. It is further said, “ but where the indict- 
ment charges the note to be in purport and effect following, it 
was held that ‘ I promise * was an immaterial variance from ‘ I 
promised.’ It would seem, however, that the distinction talcen 
in the last case between the averments ‘ words and figures follow- 
ing,’ and ‘ tenor and effect,’ if such was actually intended,, is not 
in conformity with precedents. The word ‘tenor’ binds the 
pleader to the strictest accuracy.” And for this last proposition, 
reference is made to i2ea5 4). Povsdl, 2 Bast’s Pleas to ^d^e Crown, 
,976; Again, the same author says, in sec, 147'6, ‘‘An indictment 
for forgery of an instrument, professing to set it out according 
tp ite tenor, should give the names, in describing the instrument, 
‘.';ep, piled £^' they a^tear/fepeEedAuj.thP, tMs;rjil6., 
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appears to be supported by aufehorityj and we recognize it as 
being correct. The name is differently spelled in the indictment 
and the note offered in this case, and is manifestly false within 
the rule thus announced. 

"We have thus far considered the case as though the note was 
read in evidence, although the record only states that the peo- 
ple’s attorney offered the note in evidence, to w^hich defendant’s 
attorney objected, on the ground of variance between the note 
described in the indictment and the note offered. Althongh the 
record fails to show that the note was read to the jury, still the 
question of variance would perhaps arise in another trial, and 
hence we have chosen to decide the question. 

But if the note was not read in evidence, then the evidence 
wholly fails to support the verdict. In such a case there is noth- 
ing to support the finding. In either case, however, the judg- 
ment must be reversed. If it was read in evidence, it was error, 
because of the variance, and if it was not read, then there is 
error, as the verdict and judgment have no basis on which to rest. 

The judgment of the court below is reversed, and the cause 
remanded. 

J'udgment reversed. 


Miller vs. State. 

(51 Ind., 405.) 

Foegeet: Etidence — Election, 

On the trial of an indictment containing two counts, one of which alleges the 
forging of a draft and the other the uttering and publishing of the forged 
draft as true, it is not error for the court to refuse to require the prosecutor 
to ^eot on which count he will proceed to trial. This is a mattor in the dis- 
cretion of the trial court. 

The uttering and publishing of a forged instrument by the respondent raises no 
presumption of law that he committed the forgery. 

On a charge of forgery the.uttering and pubhsliang of the forged instrument 
are ciroumstances to be weighed by the jury in connection with other evi- 
dence in the case. 

WoRDEiif, J. The appellant was indicted for forgery; the in- 
di'ctment containing two county. The first charged him with 
having forged the name of Calvin Mullen upon the back of > 
draft drawn by thte First National Bank of ;^^ia, :Qhi 0 , uppit 
the First. National of’ Oincinnati, 0hio,,for;thB: 
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©iglit liundred dollars, payable to tlie order of said Calvin 
Mullen. 

The second count charged him with having uttered and pub- 
lished as true a forged and counterfeited indorsement of said 
draft, purporting to be the indorsement upon the same of the 
name of said Calvin Mullen. 

The defendant moved to quash each count, but the motion 
was overruled. Each count, it seems to us, was good. 

The defendant moved to require the prosecutor to elect on 
which count he would put the defendant on trial, but the motion 
was overruled. Doubtless the court might, in its discretion, 
have required the election to have been made, but there was no 
error in refusing to do so. Merahon v. The State^ 51 Ind., lA. 

On the trial, there was a general verdict of guilty, and the de- 
fendant was sent to the state’s prison for the term of eight years. 

Several reasons were stated for a new trial, but we deem it 
necessary to notice one only. The court instructed the jury, 
amongst other things, as follows: 

If it is shown that the endorsement is forged, and that the 
defendant had in his possession and passed said check, with the 
forged indorsement thereon, the presumption arises that the de- 
fendant made the indorsement, and unless that presumption is 
explained and rebutted, it will be sufficient evidence to warrant 
you in coming to the conclnsion that the defendant made such 
indorsement.” 

The charge, thus given was radically wrong. The draft or 
bill of exchange, being indorsed by the payee in blank, would 
pass from hand to hand by delivery, without any further indors- 
ment, so as to vest the title in each successive holder. The 
count charging the defendant with having uttered and published 
the forged indorsement as true, necessarily contained the allega- 
tion that the defendant knew the indorsement to have been forged 
at the time he uttered and published it as true. 3 G*. & H., 446, 
see. 80. The acieMer is a necessary ingredient of the offense 
charged in the second count, and the allegation must be sup- 
ported by competent evidence. 

ifdw, it might happen that a bill, thus apparently indorsed by 
the paye^ in blanks might pass through innocent . hands, and it 
cannot law^ that each persoa through whose hands such a bill . 
pafe^,’''the mdersenienfW forgery, 
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presumed prima facie^ to Lave made the forged indorsement. 
If the instruction be correct, then it follows that, while on a 
charge of uttering and publishing as true any such forged in- 
dorsement, a party could not be convicted without averment, and 
proof of the seienter^ vet he might be convicted on a charge of 
the forgery of the indorsement without any other proof than the 
mere uttering and publishing as true of the forged indorseirient. 

We do not think it can be laid down as a rule of law that the 
uttering and publishing as true of a commercial instrument, 
with the name of the payee forged thereon, raises a presump- 
tion that the person uttering and publishing is guilty of forging 
the indorsement. On a charge of the forgery of the name, the 
uttering and publishing are circumstances to be considered by 
the jury, with any other evidence hearing on the question of the 
forgery, and what weight shall be given to the uttering and pub- 
lishing is to be determined by the jury, in the same manner as 
they determine the vreight of other evidence in criminal cases. 

The judgment below is reversed, and the cause remanded for 
a new trial. 

The clerk will give the proper notice for a return of the pris- 
oner. 


PoKTEB m. State. 

(51 Ga., 300.) 

Gamins: Things of value. 

Chips and checks redeemable in money by the dealer at a gambling table are 
things of value, within the meaning of a statute against gaming. 

MoCay, J. The statute makes gaming to consist of playing^ 
etc., ‘‘for money or other thing of value.” Why are not 
“ checks,” “ chips,” and things of this character, just as much 
things of value as bank notes! They are both of them only the 
representatives of value. If a check is good when presented to 
the banker or dealer for twenty-five cents or one dollar, accord- 
ing to its stipulated value, we are unable to see how it fails to 
come within the statute, any more than if the keeper of the bank 
had written Ms formal prpmisbto pay, or the bet had been for as 
much money ^;.the'„cheek;'or chip represents^ 
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the truth of the case. The bet is really for money, and the 
check is merelj^ to aid in keeping the account as well as for con- 
venience. 

We suspect this case is only brought here for delay, and not 
really to test the legality of the conviction, and we are sorry we 
are not able to add to the penalty fixed by the judge, for this 
trifling with the public tribunals. 

Judgment affirmed. 


State m. Hendersok. 

(47 Ind., 127.) 

Gaming: Betting on election. 

Betting upon the result of m election is not gaming. 

Obboen, J. This case is brought here under section 119, 2 
G. & H., 420. The point reserved was the ruling of the court 
npon the sufficiency of the second paragraph of the answer filed 
by the appellee. 

The bill of exceptions shows that the appellee was indicted by 
the grand jury of Morgan county, for betting and wagering 
npon the result of the election of governor in 1872 j that he ap- 
peared and filed an answer of two paragraphs. The second 
alleged “ that before the indictment was by said grand jury found 
or presented, said grand jury caused the defendant to be duly 
subpoenaed before them, to testify as a witness to the facts and 
matters alleged in said indictment; and that he was by said 
grand jury then and there, before the finding or presenting of 
, said indictment, . (impelled to testify, and did testify, as a wit- 
ness in said cause, and then and there to disclose as, such witness 
all the facts and matters alleged in said indictment, and to prove 
the said offense charged in the said indictment.” 

To this paragraph the state demurred, on the ground that it 
did 'Bot state facts 8qffi<?ient to constitute an answer. The de- 
niuiter 'wias .bverrnled, and the state, excepted, and reserved the 
point of law for the decision of this court. A, ^plication in 
denial filed, and the cause w$s snfnpittdi to the, court 

for triali, wbp, found the appellee not guilty on the defepsis^ as 
ist^ted.ip'tW.'Si^n^^^ai^^^ the-ansfer-v,, 
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Tlie paragraph of the answer in question was predicated upon 
section 89^ 2 Gr, & H., 410, which provides, that any person 
called as a witness to testify against another for gaming is a 
competent witness to prove the offense, although he may have 
been concerned as a party, and is compelled to testify as other 
witnesses, hut he shall not be liable to indictment or punishment 
in any such case. 

In our opinion, the answer is had. To exempt a person from 
prosecution or punishment on the ground that he has been com- 
pelled to testify as a witness, under section 89, supra ^ it must 
appear that he was compelled to testify against another for gam- 
ing. This answer shows that the appellee was compelled to tes- 
tify tou^diing a wager on the result of an election, and not to 
prove the offense of gaming. Betting upon the result of an 
election is not gaming; an election is not a game. Woodcock v, 
McQueen^ 11 Ind., 14; McHatton v. Bates, 4 Blackf., 63. 

In our opinion, the decision of the court below overruling the 
demurrer to the second pai’agraph of the answer was erroneous. 

As this court is not authorized to reverse a judgment of ac- 
quittal in a criminal prosecution, the judgment of the said 
Morgan circuit court is affirmed, at the costs of the appellee. 

Judgment affirmed. 


State m. Book. 

(41 Iowa, 550.) 

Gajokg : Placing UlUards •— Keeping gambling house. 

Under a statute which provides that to play at any game for any sum of money 
or other property of value” is gambling, playing at hill^’ds where the 
loser pays for the game is gambling. 

The owner of a billiard table which is used with his knowledge and consent for 
playing bilHaxds, on an understanding between the players that the loser 
shah pay for the game, is guilty of keeping a gambling house. 

Miller, C. J. The evidence shows that the defendant kept a 
place, as charged in the indictment, where persons resorted for 
the purpose of playing games of billiards, pin pool, etc., and 
where the defendant also, kept cigars and drinks for sale; that it 
was the custom or habit of persons resorting to this place, to 
play billiards and pin ppol, and the losing party to pay for! the ! 
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game;” the price of pi a pool was five cents a cue, and billiards 
twenty cents a game. Sometimes, too, the man that got beat 
would treat. The evidence also leaves no doubt of the fact that 
the defendant knew the games of billiards and pin pool were 
played in the manner the evidence shows; in other words, that 
it was usual, in fact universal, for them to play those games with 
the agreement or understanding that the loser shoxddpay for the 
games, and that they were in fact so played. 

I. The court, among other things, charged the jury that if 
they found the above enumerated facts, they would be author- 
ized to find the defendant guilty under the indictment. 

It is urged by counsel for appellant that these facts do not 
constitute the crimes charged in the indictment. In other 
words, that playing the game of “pin pool’' with the agreement 
that the losing party shall pay for the game, and he did so in 
fact, is not gambling, and, therefore, to suffer such playing in 
a house or place under the control or care of the defendant, does 
not constitute the crime charged. 

The statute provides that to “ play at any game for any sum 
of money or other property of any value” is gambling. (Code, 
sec. 402S.) Now, it is clearly shown, and not disputed, that the 
defendant kept certain tables on which divers persons were in 
the habit of playing at what is called the game of “ pin pool,” 
That this play is a “yame” there is no dispute, and there is no 
controversy about the fact that for the use of the tables and 
other instruments of the game, the defendant charged and re- 
quired the player to pay a certain sum , of money for each cue 
(whatever that is). When, therefore, two or more persons played 
this game, they became jointly or severally hound to pay the 
sum or sums of money chargeable therefor. It is plain that if 
they play the game or games in order to determine which of the 
players shall pay the entire sum or sums which they would be 
jointly or ^verally bound to pay, they play for the sum each one 
would be bound to pay, and it does not change the matter that 
they play the game in advance of paying therefor. The princi- 
ple is the same as if the money had been staked or put up be- 
fore the game was played. It is gambling in the one case as 
wdl' aa ifi ibei' othp r. Nor is it any' less, gambling that the suu^ 

, of nibhe^ ;pl9 .|:,ed is small. To “ play at my game i6t jmy 
' /j^utn p£.;)mbne^;”)hiqi^ comes within thp.statq^ . 
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fill,' vi»\r ]> >u6taiiieJ bj" The State v. LcujhtOiK^ 3 Foster (N* 
Wanl 'V, The State of Ohw^ll Ohio St, 32^ 
ea<e^ hemg; precisely in point In the former, the learned 
driiveriiig tlie opinion of the court says: ‘^The defend- 
?^'nt-mudea profit from the use of the billiard tables; for the 
Ourt^ of {hem they ^vere paid a shilling a game. The persons 
\vlu> r(f.-orto(l lliere played for the hire. In substance they played 
a -^lullitig a game. Tlie loser paid and the winner received 
tho snni. I?y a.ii understanding among the players, the money 
%v;h 1o he applied towards defraying the expenses of the tables; 
but stili it was money won at play and upon the chances of play.’^ 
'Jlie same doctrine is held also in the case last cited. In Har- 
hfugh The Peojfe^ etc,^ 40 IlL, 294, and Bleioitt v. The State 
of 34 Miss., 606, a contrary doctrine is held under 

llu' statute of those states. Under our statute, we deem the 
funner the correct view, and that any difterent construction would 
md be wtirranted. 

JL After the jury had been out for some time, they came into 
court and submitted to the court, in writing, the following qiies- 
tjun: 

‘‘Judge Rood: Will you state for our information if, in tak- 
ing tlie surrounding circumstances, such as Book’s presence 
while ilic games were being played, and receiving the money, 
we should conclude that he knew how the games were being 
played and played unlawfully, should we find him guilty in con- 
nect ion with this evidence? IL M. ForemanT 

Whicli the court answered as follows: 

'"If you find, from the evidence, that parties who played on 
defendant’s billiard tables, in his place of business, did so with 
the unrkrstanding that the loser should pay to defendant the 
umr imt charged all the members of the party for the use of the 
table, and that the defendant knew that they were playing under 
js^mdi arrangeuicnt, and permitted them so to play, you should 
find the defendant guilty*” 

The objection urged to this instruction is, that it directs the 
jury as to tltc force or effect of the evidence* We do not so 
uiideiYtand it* It simply tells the jury that if, “from the evi- 
dence,” tliey find certain then they should find the defend- 
ant guilty* There was no error in the instruction in this respect,^ 
nor in any other, as we have already seen. , ^ 
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Tlie judgment of the district court -will be afSrmed. 

— People V. Sanjeant, 8 Cow. (N. Y.), 139, is also an authoiily that 
playing at billiards, wbore the loser pays for the game, is not gambling. 


CoNTEES VS. State. 

(.50 Ga., 103.) 

Permitting minor to hilUards ivitliouf consent of guar rlkm — Bimlen of proof. 

On the trial of an indictment for permitting a minor to play Ijilliards \ritliout 
the consent of his parenis or guardian, the burden of proof is on the state to 
show that the minor did not have the consent of his parents or guardian. 

McCay, J. Whilst it is certainly true, as a general rule, that 
the burden of proof is upon the party who holds the affirmative 
of a proposition, yet there are many instances in which a con- 
trary rule obtains. Our code, 1873, section 3758, declares that 
“ if a negation or negative affirmation is essential to a party’s 
case, the proof of such negative lies upon the party affirming 
it.” The test is, Does the negative form an essential ingredient 
in the thing sought to bo established? Does the mind fail to 
agree to the proposition insisted on, so long as the negation re- 
mains iipproven ? If so, the proposition is not made out, and 
the party asserting the negation must prove it. 

In criminal cases, the law requires that the state shall prove 
all the essential facts entering into the description of a crime, 
and, except in a very few special cases, the defendant cannot be 
put upon his defense, until the state has shown affirmatively 
every such act. In Elhhu v. The State, 13 Ga-j 4:35, this 
court lays down the rule very broadly, and asserts that whatever 
is made by the statute an essential part of the offense, must be 
sot out in- the indictment and proven by the state. The want ot 
consent by the parent or guardian is the very gist of this crime. 
It is, itot unlawful for men to play billiards. . It is not unlawful 
even for minors to play, if their parents or guardians consent. 
Th^YVant. of the consent is the very essence of the offense. There 
is a class Of negations which it is almost impossible to prove k?* ■ 
ffrina4iverf,: the ffeld to' he oo’yi^ed-.by.';theeyid,ea£»'is; so, ' 

;;'-,"hroad_&. 
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to afford the time necessary for hearing this proof, as where it is 
only possible to prove that one was not present, by examining a 
large number of persons who did not see him, or where the 
proof that one did not do a thing can only be established by 
proof following him from movement to movement, through a 
considerable time. But there are negations that are just as ea- 
sily proven as an affirmative, as where the negation depends upon 
a moment of time and a particular place, or is within the knowl- 
edge of a single person. In the former class, even, the general 
rule that the prosecutor in criminal cases must prove all the in- 
gredients of the crime, has, in some cases, been relaxed. As 
in prosecutions under the English game laws, where one may 
kill game if he has one of a large number of qualifications, it 
has been held that it was not necessary for the crown to go to 
expense and the public to suffer the inconvenience of provnng 
the absence of each of the required qualifications, especially 
(and this is perhaps the true point on which the exception turns) 
if the facts lie peculiarly in the defendant’s knowledge. 

This was the holding of the court in Th^ King v. TuTner^ & 
llau. Sel., 206, and it seems to have been followed in 1 By, & 
Moo., 159; 1 Car. & P., 508, and by several other English and 
many American cases, though it is certainly true that the old cases- 
even on the game laws, are different. 2 Ld. Eaym., 1415; i Stra., 
49T; 2 Com., 525; 1 T. E., 125; 1 East, 643; 1 id., 639, and the 
courts have not always kept in mind the distinction between, 
cases where the negative is part of the description of the offense,, 
and where it is by provision of a subsequent section or by a, 
subsequent act; 3 Dev., 299; 3 B, Mon., 342; 84 Me., 293; 12 
Barb., 26; N, H., 8. Our own court has made the exception in 
the case of an indictment for retailing spirituous liquors> 
without license. In the case of -y. The State, 17 Gra., 

290, this court held that if the selling of spirituous liquors 
was proven, the onw was shifted to the defendant, and that, 
it was not necessary for the state to prove the want of license. 
This is a strong case, for the want of the license is a part of 
the description of the offense, , “We are free to say that we do- 
not think the reasoning of the court in that case very sound,, 
since it is said there that by his plea of “ not guilty ” the de- 
fendant admits the selling, and asserts that he has license — a, 
line of msoxung wh^ as it seeins to ns, untrue, since ' 
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plea of not guilty denies tlie whole charge. But the case may 
he sustained on another ground, and by authority. The license 
is a written authority to the dealer to sell, and the presumption 
is that he has it in his possession. It is peculiarly within his 
knowledge. The negative cannot be shov/n conclusively by the 
state. It could only be proven that no such license was recorded; 
but the defendant might have the license and be not guilty, 
though the license was not recorded. All the proof in \h.^jpoweT 
of the state would be inconclusive, to wit: that no such license 
was issued. The license is In writing, and cannot be proven by 
parol, and it is in the defendant's possession, if it exists, and on 
this ground there are manj- cases making this special crime an 
exception to the general rule. See the cases, both English and 
American, above referred to in 1 Bennett’s Criminal Cases, and 
notes, 306, 319; though there are many cases of high authori- 
ty to the contrary; 24 Pick., 380, and the cases there cited. 
But undoubtedly the general rule is that in criminal cases the 
burden of showing all the facts necessary to make out the de- 
fendant’s guilt is upon the state. 

In rape, the proof must show that the act was against the will 
of the female. In robbery, tliat the taking was against the con- 
sent of the person robbed; in larceny from the person, that the 
taking vras without the knowledge of the possessor in the case; 
opprobious words, that they were unprovolcedy and in tlie vari- 
ous acts of trespass against property, as cutting wood, etc., on 
another’s, land, that they were without the owner’s consent. The 
books are full of illustrations of the position we have asserted, 
to wit: that if in order to make the defendant guilty, it be neces- 
sary to show a negative the biirden of showing it is upon the 
state. Maroey v. TowarSy 4 Eng. L. & E., 581; May v. The 
State^ 4 Ala., as when the defendant was indicted for keep- 
ing a grey hound, not being a person qualified. 1 Str., 66. 
In the same volume is a case for profane swearing, under the act 
of 6 and 7 ’Will. III. The act put a penalty of one shilling upon 
a seryaiit, and two shillings on every other person. The con- 
viction was quashed because it was not proven that the defend- 
ant was; not"as So in Memv. 1 Moo. C. C., 154, 

% Camp^, 684, ih an indiotment for killing 
.Tyijtjiqiiit ' his', c^'nee'nt,. it, '^as, held : 
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2 G-reeaL, 228; 2 Car. & P., 45; 2 Jones (N. C.) 276; where 
the doctrine is discussed. See, also, 10 East, 211, where it was 
held that the burden was on the crown to show that the defend- 
ant had not taken the sacrament. In 5 Eieh., 57, that a prac- 
ticing physician had no license; that one was not qualified to 
vote: 9 Met., 286. 

The ease at bar, we think, comes within the general rule. The 
consent of the parent is not required by the statute to be' in wri- 
ting, and does not, therefore, as in the case of license to sell, lie 
peculiarly within the knowledge of the defendant. That the 
consent was not given is as well known to the parent or guardi- 
an as it is to the defendant. We are, for these reasons, of the 
opinion that the conviction was wrong, under the proof. There 
was no evidence of the want of consent, and this was a material 
ingredient in the oifiense charged. 

Judgment reversed. 

Zook vs. State. 

(47 Ind., 463.) 

OAmKo; Indictment, 

Under a statute which prohibits the keeper of a billiard table from allowing a 
minor to play on it, and inflicts a fine for each game allowed to be played, 
an indictment which does not allege that a game was played, or name the 
person with whom the minor played, or give any reason for not naming 
him, is bad, on a motion to quash, 

Pettit, J. This was an indictment for allowing a minor to 
play billiards, in violation of the following section of the statute, 
Acts of 1873, p. SO: 

, “ Sec. 1. That if any person owning, or having the care, man- 
agement or control of any billiard table, bagatelle table or pigeon 
hole table, shall allow, suffer or permit any minor to play bil- 
liards, bagatelle or . any other game at or upon such table or 
tables, he shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall, for each game so allowed, suffered or 
permitted to be played, be fined in any sum not less than five 
dollars, nor more than fifty dollars.’^ 

A ipotion to qiiash this indictment was overruled, aiid ei- 
eeptions' ta]?:enf and, this ruli^^ 'assigned fororrdr. 
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Tlie objections urged to tlie indictment are, that tlie person 
with wliom the minor played billiards is not named, nor is any 
reason or excuse given for not naming him; and that the indict- 
iiient does not show or charge a game was played. 

This indictment is not specific and certain in contemplation 
of law, so as to enable the defendant to prepare for his defense, 
because it does not name the person with whom the minor 
played, and a conviction on this indictment would not be a bar to 
another indictment charging tliat the minor played with a per- 
son named. 

The statute makes it jc^enal to allow a minor to play a game. 
The indictment does not charge or show that the minor did or 
was allowed to play a game. We hold that the objections to the 
indictment are well taken. 2 G. & H., 410, 412; Quinn v. The 
State^ 35 Ind., 485; Whitney v. The State^ 10 id., 404; The 
State V, JlcOormieh, 2 id., 305; The State v. Noland^ 29 id., 
212. Many other cases are cited, both in this and other states, 
to sustain the position taken, but we deem it unnecessary to re- 
fer to them. 

The indictment is bad, for not alleging that a game was played, 
and in not naming the person with wdiom it was played, or giving 
a reason why he was not named. 

The judgment is reversed, with instructions to sustain the 
motion to quash the indictment. 


Ex Parte Le Bvr, 
(49 CaL, 159.) 


Habeas Corpus. 


Federal prkmur in state prison* 

A person who has been convicted of a . crime against the United States by a 
federal court, and confined in the prison of the state with the consent of the 
state, is deemed to be in the custody of the federal authorities. 


Bekme of federal prisoners stctie courts. 

The courts or judges of the state have no authority to release a prisoner upon a 
habeas coipus^ vrhm the prisoner is in the custody of the anthonties of the 
! United States, pursuant to a judgment of conviction, by a federal tribunal of 
, ,/ exdusive jurisdietion in t^ case. 


to 1 £ t . Chief Juatice WALtiiCE to be diaeharged 
. : ^ imprisonmeat m the stj^te prison of fhe 
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Tlie return of Eamualdo Paclieco, warden of the state prison, 
shows that in the year 1868, the prisoner was convicted in the cir- 
cuit court of the United States for the district of Oregon, of the 
crime of aiding or being accessory to, and of robbing the United 
States mails, and sentenced to be imprisoned, at hard labor, for 
the term of ten years; that the prisoner is detained by the said 
Pacheco, under and in pursuance of certified copies of the judg- 
ment and order of commitment, and of a certified copy of a mes- 
sage from the Hon. 0. H. Browning, secretary of the interior, to 
the United States marshal for the district and state of Oregon, 
designating the state prison of California as the place of confine- 
ment, and ordering the marshal to remove the prisoner to the 
state prison at San Quentin. The judgment, after naming the 
term of confinement as above stated, concluded with this order: 

“ It appearing to the court that there is no law of the state of 
Oregon authorizing persons sentenced to he imi)risoned by this 
court, to be confined in the penitentiary of the state, it is ordej’ed 
that the sentence of imprisonment hereby imposed upon the de- 
fendant be executed by imprisoning him, for the term aforesaid, 
in the county jail of Multnomah county, in the state aforesaid, 
until further order.” 

The commitnient recited the order in the judgment, and direct- 
ed the marshal to deliver the prisoner to the keeper of the 
county jail of said county of Multnomah, in the state aforesaid, 
there to be safely kept by him, the said keeper, in close confine- 
ment until he be discharged by due course of law, or until fur- 
ther order.” 

The telegraphic message from the secretary of the interior was 
as follows: 

Washingtok, March j, xS6g. 

Eeeeived at Portland March S. 1869, — 9 A. M* 
^‘To xIlbkkt Ziebeu, Marshal TJ. S.: 

Transport to California penitentiary ^ * William Le 

Bur, (Signed) 0, H. Bbowkiistg, SccretaryP 

The copies of the judgment, order of commitment, and tele- 
gram, were certified by the clerk of the court. 

F. IL for petitioner: 

The return docs not show any authority for detaining the pris- 
oner. The warden is the agent of the State, not of the, United 
' Stetes,,and it appears By. the judgment and the order of; coinmit- , 
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merit, that the prisoDer was ordered to be confined in the county 
jail of Multnomah county, Oregon, ^Mintil farther order.’^ That 
means until further order of the court, for the power to desig- 
nate tlie place of confinement is a judicial function, and the des- 
ignation of tlie place is a necessary part of the sentence, as much 
so as the fixing of the term. The secretary of the interior, being 
an executive officer, has no power to change the place of impris- 
onment designated by the court. No order was ever made by 
the court removing tbe prisoner to this state, and, therefore, he 
is not lawfully detained here. But, if the secretary of the inte- 
rior be held to have the power to change the place, there is no 
evidence that he has done so, for the telegram is not authenti- 
cated by tbe seal of tlie secretary’s office, nor certified by any 
one having authority to attest its authenticity. 

Walter Va?i Dyhe, United States District Attorney, for re- 
spondents: 

A state court cannot issue the v/rit of habeas corpus^ where 
the party imprisoned is in custody under the authority of the 
United States. If he is wrongfully imprisoned, the federal tri- 
bunals alone can release him. Ableman d. Booth and the Uni- 
ted States, 21 How., U. S., 506. 

The prisoner is in the custody of the respondent under the au- 
thority of the United States, The telegram of the secretary of 
the interior is sufficient to authorize the imprisonment of the 
prisoner by the respondent. It is of necessity without a seal, for 
such a message cannot be transnaitted w'itli a seal. The secre- 
tary has authority to designate places of confining prisoners. 

2 Bright. Dig. of U. S. Laws, p. 164, sec. 56; id. p. 182, sec. 55. 

The power of designating the place is an executive function 
merely, not judicial When the sentence is passed by the court, 
its power over the prisoner is exhausted, and all that remains is to 
execute the sentence. That must be done by exeetitive officers. 
To hold that the placexannot be changed without an order of the 
cdnrt, w^ould be to render executive officers powerless to act in 
cases of emergency, such as fires. 

WAntAOEj .C. 3". The prisoner is d^jtained in custody by the 
authorities of the government of the United States, by virtue of 
the judgirient gendered by the Uaiited States court Jn Oregon, ^ 
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pired. The circumstance that he is imprisoned at the state prison, 
and in the keeping of its warden, is of no import in this respect, 
for these are but the agencies and means of his coniinement, 
adopted by the United States by the consent of the state. 

The petitioner being a prisoner held by the authorities of the 
government of the United States, by virtue of the judgment of 
a federal court of exclusive jurisdiction in the case, it is my 
duty under the statutes of the state to remand him. Penal Code, 
sec. 1486. 

It is there provided that if the time during wliich a party may 
be legally detained in custody has not expired, he must be re- 
manded if he appear to be detained in custody “ by virtue of 
process iss.ued by any court or judge of the United States, in a 
case where such court or judge has exclusive jurisdiction.” 

In Alleman v. Booths 21 How., U. S., 523, the question of the 
power of the state courts to deal with persons detained as the 
petitioner is, was discussed by Mr. Chief Justice Taney with his 
accustomed ability, and it vras there held that when the return 
to the writ is made, and the state court or judge is judicially ap- 
prised that the party is in custody under the authority of the 
United States, they can proceed no further. “ They then know,” 
says the chief justice, “that the prisoner is within the domin- 
ion and jurisdiction of another government, and that neither the 
writ of hcibeas oorpm nor any other process issued under state 
authority can pass over the line of division between the two sov- 
ereigzities. He is then within the domain and exclusive juris- 
diction of the United States. If he has committed an oiFense 
against their laws, their tribunals alone can punish him. If he 
is wrongfully imprisoned, their judicial tribunals can release 
him and afford him redress.” 

The petitioner must be remanded, and it is so ordered. 


Weight m People. 

(S3 Mich., 800.) 

Assatjxt with Iktext to MranjEB: WriUm verikt eonstrmd^Fraetice. 

, In a prosecution for assault with intent to murder, tJie Jury brought in the foL ; 

' lofwing written verdict: **We find[thepiis6nk, John D. Wright, pi-uflty'qf 
^ ' ''assaritwiih’hdseht WilEaim' Wagner, -aa eharged\lh,the;jWomaSon^^ 
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also, tliat the shooting done by Wright was clone under great proYOcation, 
and we would recommend the prisoner to the mercy of the court.” The 
judge, after reading the verdict aloud, said, “you find the prisoner guilty 
as charged in the information,” to which the jury nodded assent; and the 
verdict so given was recorded as a general verdict of guilty, and the jiny 
discharged. On these facts it was liM, that the finding of the jury could 
not be construed as a findmg that the prisoner was guilty of anythiiig more 
than assault and battery, and that the entry of the general verdict of guilty 
in the record was unauthorized. 

Ekeob to St. Clair Circuit. 

Wriglit was tried on a charge of assault with intent to murder 
one Woodward, alias Wagner, at Port Huron. The jury, hav- 
ing rec^ved the charge of the court, retired in charge of an offi- 
cer, and shortly afterwards returned into court for further in- 
struction as to whether the prisoner could be convicted under 
the information of assault and battery. The charge being again 
read to them (which distinctly instructed them that if the kill- 
ing, in case death had resulted, would have been anything less 
than murder, the defendant was not guilty of tlie complete 
offense charged, but was at most guilty of assault and battery 
only, and that he might he convicted of that offense), they again 
retired. At about two o’clock in the morning the jury again 
returned into court, and being asked if they had agreed upon 
their verdict, the foreman handed to the clerk, and the clerk 
handed to the judge, a paper, which the judge thereupon read 
aloud, and then said to the jury: ‘'‘Gentlemen, you say that 
you find the pinsoner guilty as charged in the information, and 
that you recommend him to the mercy of the court; and so say 
you all; ” to wffiich the jury nodded assent; and the verdict so 
given was recoz’ded, and the jury discharged. The paper which 
the jury handed in contained in writing, signed by all the jurors, 
the following: “We find the prisoner, John D. Wright, guilty 
of assault with intent to kill William Wagnex", as changed in the 
information; also that the shooting done by Wright was done 
under great px'ovocation, and we would recommend the prisoner 
to the toex*cy of the court*’'’ The court sentenced him to be im- 
prisoned in the state prison for seven years. 

Atkinson Bras, and A. E. Chadwick^ for plaintiflf in error. 

A'o&ry^ Prosecuting Attorney^ A. J. Smithy Attorney 
General^ and; Wl T- MU&kell^ fo^ the people. 

; , ' ' '' The ,,courtv findmg'; of - the jiury'’ xnfisfc - co;©*.''; 
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trol under the circumstances disclosed by this record as to wliat 
their real verdict was; that there being no such offense under 
our statutes as an assault with intent to kill, the statutory offense 
being an assault with intent to commit the crime of murder^ 
this written verdict cannot be construed as a finding that defend- 
ant was guilty of anything more than an assault and battery; 
and that the sentence, therefore, was one not authorized by the 
v^erdict. 

Judgment reversed, and prisoner discharged. 


Smith m. State. 
(52 Ga.., 88.) 


« 


Assault with Intent to Mubdeb: Sufficiency of evidence. 


On an indictment for assault with intent to murder, where the evidence showed 
a quarrel, in which the prosecutor struck the respondent in the face, the re- 
spondent then going to the house anel coining out with two guns, and that 
the prosecutor then advanced towards tiie respondent Tvdth threatening ges- 
tures, taunting Ifirn to shoot, when the respondent shot, aiid that the prose- 
cutor was a much more powerful man than the prisoner, it was held^ that if 
death had ensued it would not have been murder, and the chai’ge was not 
sustained. 

In assault with intent to murder, every ingredient of murder must be present, 
except death, and where if death had resulted, the offense would have been 
manslaughter and not murder, the charge is not made out. 

Tom Smith was placed ou trial for tbe offense of assault with 
intent to murder, alleged to Lave been committed on the person 
of one Arthur Jackson, on the 10th of May, 1873. 

The defendant pleaded not guilty. The evidence for the state 
made, in brief, the following case: 

Sam, Hunter and Steve Oody were playing marbles in the 
road, and Arthur Jackaon was seated on the fence looking on, 
when defendant came up. He said to Jackson that he- wanted to 
Wte his ears like he used to bite them. Jaeksou replied that he 
, should do no such thing. Defendant said, “ Damn you, I will 
bite theni anyhow.” At the same time be jumped on iJaokson 
and endeavored to bite his ears. Jackson pushed him oW. He 
then grabbed at, Jackson, scratching his face, causing tbe blOod 
to flow. , J aek®>n said Ibat if a man played with bim^ he did not 
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want him to tear tlie blood out, and to go off and let biin alone. 
Defendant replied, “ By G-d, may be you don’t like it, and if 
you don’t, yon need not take it.” Jackson told liim to go off 
from liiin. He advanced on Jackson acain. savine he would 
bite his ears some, and pulled him off the fence. Jackson caught 
him by the breeches and turned him over the fence backwards. 
He carried Jackson's hat over with him. Milton Gill, who was 
standing by, said, “Jackson, if you don’t mind, you wnll break 
that uigger’s neck.” Jackson said to defendant that he did not 
intend to let him fall so hard, and asked him if he was hurt. 
He said he was not. elackson asked him to hand his hat over. 
Defendant said, “Wait, damn 3-011, let mehit3’ou first.” He 
then handed the hat over, cotemporaneousl}- hitting Jackson in 
the eye. He then got over the fence and cauglit Jackson around 
the neck, who said to him, “Smith, yon ain’t no man, go away; 

I could whip yon with a hickory.” He replied that it 'was a 
“ G-d d — d lie, bj’- G~d.” Jackson said, “ Smith, a man give me 
the damned lie in Covington this morning, and I hate for a man 
to keep on giving me the damned He in cold blood.” He re- 
plied that “it was a G-d d — d, h -11 fired lie, by G-d, and if 3-0U 
don’t like it, you need not take it.” Jackson slapped his face. 
He said, “ Jackson, are you mad?” Jackson replied that he was 
not. He then said, “Staj^^ here till I come back.” He left and 
w'ent home, which was about two hundred and fifty yards from 
the place whei^e they w-ere scuffling. Jackson moved away from 
the fence and sat down in the road. After the lapse of ten or 
fifteen minutes, he heard the defendant hollo, “ Clear the way, 
you women and children, by G-d.” He was about fifty 3-ards 
from Jackson, and liad two double barreled shot guns. Jackson 
Jumped up and told him to shoot, that nobody was afraid. lie 
placed the gun wdiich he had in his right hand against the near- 
est paling, and took the other one frpm his shoulder. Jackson 
said,, “Shoot ahead, here’s your mule,” and at the same time 
stepped to the side of and between the palings. The defendant 
fired. Jackson returned to the center of the road and asked him 
what he meant. He replied, “ I mean to shoot jmu, , G**"d d-n 
you.”, Jackson said, “Shoot quick, fori am, coming to you,” 
at the same time advancing on Kim. When Jackson was witlnn 
'thirty\yards,of;;h'ita a second^ -shot was fired,, the shot striking 

, Jackson, <fOld>hTO' P shQofr'agai%;,as.; 
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lie was coming at him. The defendant threw down the empty- 
gun and took the other and half cocked it. Jackson w^as ad- 
vancing on him so fast that he pulled the trigger, but the gnii 
•would not go off. He cocked it again, but by this time Jackson 
had reached him, and struck the muzzle of tliegnn. It went off 
and the shot lodged in his head. The last shot also struck his 
left arm. lie seized the gun in his right hand and struck at the 
defendant’s head. The blow missed his head, struck the ground, 
and broke the gun in 23ieces. Jackson had a switch in his hand 
at the coinmenceraent of the difficulty, about as large as his 
thumb. He threw it down in the road. 

The evidence for the defense did not materially alter the case 
made by the state. It tended to show that Jackson was very 
violent in liis conduct to defendant before the shooting, and that 
he commenced advancing upon the defendant as soon as he saw 
him with his gun, telling him to shoot, and that all three shots 
were fired under these circumstances. Also, that when Jackson 
struck at the defendant with the gun he did not miss him, but, 
on the contrary, cut his head very badly. 

The jury returned a verdict of guilty. The defendant moved 
for a new trial, because the verdict was contrary to the law and 
the evidence. The motion was overruled, and defendant ex- 
cepted. 

II. D. Capens^ by J. J. Floyd^ for plaintiff in error. 

T. B. GalamsSy Solicitor General, by Peejyles and Howell^ 
for the state. 

Tizippe, j. It has been so often decided as to what the evi- 
dence must show, to sustain a conviction for the offense of an 
assault with intent to murder, that it is unnecessary to do more 
than merely to reiterate it here. Had deatli ensued from the 
assault, from the circumstances of the killing, the defendant 
would only have been guilty of manslaughter; he then cannot ])e 
guilty of an assault with intent to murder, when there is no kill- 
ing. All the ingredients of murder, except the killing, enter 
into and are necessary to constitute the crime of assault with in- 
tent to murder. At least, there must be malice, express or im- 
plied, that would make the assailant a murderer, had he taken 
life in the assault. If there cannot be murder without malice, 
there cannot be m intent to murder unless the same eleitien^ Of 
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malice appears. Ileehs v. The State^ 51 Ga., 429, and JacTcson 
v. The State^ id., 402. As this case goes back for another trial, 
the testimony will not be discussed here, f urthcr than to say that 
the record shows that the defendant had stopped and put down 
his guns when the prosecutor started towards him, with threat- 
ening invitations to shoot; that he was coming; to shoot quick; 
that he was coining to him, etc., etc. The defendant seems to 
have been but a weakling compared to the prosecutor, who had 
already shown his complete power to do as he might please with 
defendant. The evidence for the defense certainly makes out a 
case that would not have been murder had the defendant killed 
the prosecutor, and it could scarcely have been worse under the 
prosecutor’s own statement, if what he says about the first firing 
be stricken out. As to that firing, it does not appear that the 
defendant shot at the prosecutor, or in what direction he did fire. 
It is probable he did fire at him, but the prosecutor says “ he 
stepped to the side of and behind the palings.” This was before 
the firing. The defendant was fifty yards off; some, and most 
of the witnesses, made it a good deal farther. The prosecutor 
then sprang out, rushed towards the defendant with the threat- 
ening declarations, and with the effort to do great violence to 
defendant when he reached him. It was under these circum- 
stances the other firing took place. But the matter will be 
passed on again by a jury, and no further comment on the testi- 
mony will be made. 

Judgment t evened. 


Bakcus ue . State. 
(49 Mms., 17.) 


AssA-uiiT WITH Intent to Mtopeb: Inimit 


Where the evidence showed that the respondent shot at A. intending to kill 
him, bat missed him and accidentally hit B., a by-stauder, it was fields that 
he was not guilty of assault with intent to commit murder on B. 

Intent may be inferred from the act, but tliere is no artiheial rule of law wliich 
requires or allows a particular intent to be presumed from giten facts, where 
the uirdisputed evidence shows that no such intent was in fact entertained. ^ 
In assault, with intent to murder, there must be , an intent to MU the person 
assaulted. ; ; - 


tHfe.-lasi "iarfjit t<ei^ of 
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Warrea county, the jjlaintiff in error ^vas indicted, tried and con- 
victed on a charge of shooting at Sandy Mitchell with intent to 
kill. From the judgment against him the accused prosecuted a 
writ of error, and asks here a reversal of that judgment upon 
several grounds not essential to repeat or discuss. Upon the 
trial, the right of the city police to arrest vagrants, without war- 
rant, was made a prominent point, and is again pressed in the 
argument in this court, but we do not think that question in- 
volved at present. There is a fatal error, however, in this case, 
and it is this: There is no evidence tliat the accused shot at 
Sandy Mitchell. The proof is, that he shot at Henry Creighton, 
and according to his own declarations subsequent to the shooting, 
intended to kill him. Upon this point there is no conflict in the 
evidence. It is positive and uncontradicted, that he shot at 
Henry Creighton, accidentally hitting Sandy Mitchell, an inno- 
cent by-stander. The verdict is wholly unsupported by the 
evidence. It is true, that the jury, in response to the instruction 
for the state have found, in substance, that the accused shot at 
Sandy Mitchell with the intent to kill and murder him; but the 
verdict must have been through some misapprehension of law or 
fact. There is no doubt of the rule, that a man shall be pre- 
sumed to intend that which he does, or which is the natural and 
necessary consequence of his act; and that malice, in this class 
of cases, may be presumed from the character of the weapon 
used. If the evidence in the case at bar was limited to the jnere 
fact of shooting and the striking of Mitchell as the result of the 
shot, or if the evidence as to the person intended to be billed was 
conflicting, we might accept the verdict as conclusive; but the 
record before ns leaves no question or doubt. Indeed, it is con- 
clusive that Creighton and not Mitchell was the person aimed at 
and designed to be hit. To sustain the indictment in this case, it 
was incumbent on the part of the state to prove that the accused 
shot at and intended to kill Mitchell, whereas the proof is that 
he shot at Creighton with the intent to kill him. The essential 
averments of the indictment are, therefore, not only not sus- 
tained, but absolutely negatived. It follows that the indictment 
should have charged the shooting to have been at Oreightoi}, and 
the result is, the judgment must bo reversed and the indictment 
quashed, but the accused, cannot be set at liberty. He will be 
detained in custody to aw^it a trial under another indictment, 
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be drawn p herein indicated. 13 S. & M., 212; 11 id.j 317; 24 
Miss., 54; Code. § 2497. 

Judgment reversed, and cause remanded, witli a recommenda- 
tion to the district attorney to quash this indictment, and in- 
structions to the proper authorities to detain the accused, subject 
to the action of the circuit court of Warren county. 

Judgment reversed. 


State m. XJndekwood. 

(57 Mo., 40.) 

Ho^iicide ; Change of venue — Discretion — Degrees of murder — Self defen se — 
Defense of property — Presence of respondent during argument of in* 
terlocutory motion — Seclusion of jury. 

Under a statute reflating changes of venue, one section provides that no se- 
cond change of venue shall be had. Anotlier section provides that a change 
oi* venue shall be had when tlie judge has been of counsel in the cause. 
Where in a change of venue the cause was removed to a chcuit where the 
judge had been of counsel in tlie cause, it was held tliat a second change of 
venue was properly had, notwithstanding the provision of the section first 
mentioned. 

Whether or not a co-respondent, indicted as an accessoiy, shall be first tried so 
that his testimony may be had for the defense on the trial of the principal, 
is a matter in the discretion of the trial couit, and the supreme court will 
not review the exercise of tliat discretion where there is no e^ddcnco that it 
has been abused. 

On a trial for homicide it appeared that at the time of the killing, tlie deceased 
'was engaged in moving a line fence between liimself and respondent. It 
appeared also that the fence had been built by and belonged to deceased, 
but that it had been built on respondent's land : Held, that respondent had 
no right to resort to violence to prevent deceased removing the fence, and 
that evidence as to the respective rights of the parties to keep tlie fence 
where it was was irrelevant and inadmissible, 

Wliere the jury finds the respondent guilty of murder in the first degree, under 
instructions properly defining murder in the first degree, it seems that re- 
s|K)ndent would not be prejudiced by an erroneous instruction as to murder 
in the second degree. 

Where the evidence shows that respondent, killed deceased with a gun loaded by 
pc^d«r and! bullets, the law presumes the killing to be intentional, and that 
murder in the second , degree, in the absence of proof to the contrary, 
and it deyolyes ppon the defendant to show feom the, evidence in the cause, 

, to the reasonable satisfaction of the, jury, that he is gi^ty of a less crime, 
thatheAbted inWlf-defense.'l ' - 

cases 6i hai:mcide,;if"<&cdhisj^ 0 e^ of 
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proved, the law presumes the kilhng to be murder in the second degree 
only. 

One who seeks and brings on a difficulty cannot shield himself under the plea 
of self-defense, however imminent the danger in which he finds himself in 
the progress of an affray. 

It is not necessary that respondent should he present in court during the argu- 
ment of a motion for a new tnal, if he is present when it is finally deter- 
mined. 

After the jury had retired, two witnesses necessarily passed through the 
jiiiy room to get down stairs, but without any commimication with thejuiy; 
Held, no gromid for setting aside the verdict. 

The affidavits of jurors are receivable in support of their verdict to show that 
nothing imxiroper occurred during their consultation. 

Wagnek, J. Tliis was an indictment for murder in the first 
degree, found in the Ealls county circuit court against the de- 
fendant and six others, for the killing of one Eichard Menifee. 

The defendant was charged as principal in the first degree, 
and the others were charged as being present, aiding, abetting 
and assisting in the murdei*. 

IJpon the application of the defendants, a change of venue was 
granted to the circuit court of Macon county, and when the case 
was called for trial, a new judge having in the meantime been 
elected, who had previously been of counsel for defendants, a 
suggestion of that fact being made, the case was sent to Marion 
county, in another judicial circuit, for trial. 

When the case was called, the attorneys prosecuting for the 
state announced themselves ready for trial, and the defendant 
and Samuel Scobee, who was included in the indictment as a co- 
defendant, moved for a separate trial. Scobee asked that he 
might be first tried, and defendant demanded that Scobee should 
be first tried, alleging that he w’anted the testimony of Scobee to 
be used on his trial. The circuit attorney then moved that the 
defendant be first tried, as he stood charged as principal in the 
first degree, and Scobee was only charged with aiding and abet- 
ting. The court sustained this motion, and ordered the prosecu- 
tion to proceed against the defendant, and to this ruling ex- 
ceptions were duly saved. 

It seems that the difficulty between Menifee, the deceased, and 
the defendants in the indictment, had its origin in the removal 
of a fence which separated the farms of the respective parties^, 
The true line was not aceui’ately fixed, but enough was kiiowu tp 
render it certain that the fence was placed upon the la^d of the 
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UnclerwoodSj tlie defendants. Menifee had hnilt the fence and 
it belonged to liim, and at the time the homicide was committed 
ae, with bis brother, W’as in the act of removing it and putting 
it upon his own land. To this defendants objected, as it would 
expose their crops. Defendant and Menifee had had some diffi- 
culty the evening before, and on the morning of the murder, 
Menifee brought a shot-gun with him when he went to his work 
in tearing down and rebuilding the fence. 

The main witness for the prosecution was the brother of the 
deceased, who was assisting him at the time. He says that while 
they were staking off the line, lie looked out and saw two men, 
defendant and Scobee, and when they saw witness and the de- 
ceased, defendant started towards them, and then stopped and 
made a motion to Scobee to go west; Scobee got on his horse and 
went in that direction, and defendant went south towards Ste- 
phen ITnderwood^s (his father’s) house. The work continued, 
and in a short time Stephen Underwood came, and he said to tlie 
deceased that the boys were not going to let him move that fence. 
Deceased then said there was a legal way to stop them from mov- 
ing the fence, and the old man said he would see as soon as he 
could get the boys and their arms. Stephen Underwood then 
w’-ent towards his house. "Witness and deceased then went to 
another jiortion of the fence and commenced tearing it down, 
when, in about half an hour after Stephen Underwood left, he 
returned, and upon looking up witness, told his brother that he 
saw Stephen Underwood, William Underwood, Strother Under- 
wood, Wesley Underwood (defendant), Frank Underwood, Asa 
Underwood, and Samuel Scobee. They were about a quarter of 
mile off when he first saw them. Scobee and Strother Under- 
wood were coming from the west until they got to his brother’s 
fence, and then they came up the fence. Stephen and Frank 
Underwood were coming up the fence from the south; the other 
three were coming up about twenty steps from the fence. The 
old man ordered witness to stop tearing down the fence, but he 
kept, on. They then had ah altercation between themselves. 
Defendant Wesley , Un^ started from the edge of some 

plowed grpmd opposite Richard Menifee, the deceased, mih his 
gun prtsented towards hina, in a position to shoot; Richard then 
picked up his gun ; both &ed;. the shots were so near 
Jthat’mth.esB'hO^^ ;t^l;^Meh;'€red ;Srst;;:;Eiohardj^^s 
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and fell; lie tlien raised himself up on his knees and shot again. 
The Underwoods then ran towards him and were shooting and 
heating him. 'Witness heard some three or four shots. Some 
had sticks, some guns and some pistols; saw some three or four 
hlow’s, could not tell how many. The deceased, after he was 
shot down, was repeatedlj- struck with a gun, on his breast, neck 
and head, and died in a short time thereafter. The shots were 
mortal. There was no other eye witness on the part of the state, 
but there was corroborative evidence as to the number of shots, 
etc., by those who were working in the immediate neighborhood. 

William Collins was a witness for the state, and he testified 
that he lived within less than a quarter of a mile of Stephen Un- 
derwood, and he explained the situation of his farm and the 
Underwood and Menifee farms, and stated in his testimony that 
the Underwoods had joined on his fence without permission. 
To this testimony, as to Underwood’s joining witness’ fence with- 
out permission, defendant’s counsel objected, and the court sus- 
tained the objection; but the evidence was given in a narrative 
form, and the remark was made before the witness could be 
stopped. 

Per the defense, Mrs. Amanda Scobce, wife of Samuel Scobee 
and sister of the dfefendant, stated that on the morning of the 
murder she started out to the field, and saw her husband and 
Strother Underwood riding in the direction of where Menifee 
was tearing clown the fence, and that she went on up to the fence 
and was within thirty or forty rods of where Menifee and de- 
fendant fought; that when she got there all the defendants and 
Richard and John Menifee were there; Richard and John were 
tearing down the fence. She then speaks about the diffienUy 
that took place between John Menifee and her father, and after 
that Richard Menifee then said: “ There is Wesley (defendant), 
and by God I will kill him, anyhow,” and picked up his double 
barreled shot gun and fired at Wesley as he picked up his gnu. 
Strother said, ‘^For God’s sake, Dick, don’t shoot.” Dick shot 
Wesley, and Wesley shot Dick. They fired two shots each; 
Dick was killed and Wesley was badly wounded, and pulled open 
his shirt and said he was killed. 

The witness then testifies that she and lier husband did what 
they could to administer to the comfort of the deceased while, 
he lived, and in the oohtii;iuation of her testimony she says that ^ 
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Dick and Wesley each had a double barreled shotgun; that there 
were four shots tired in all, and that after the firing, Wesley and 
Dick came together and clenched and fell. John Menifee then 
ran up and pulled Wesley off from Dick; Wesley picked up a 
gun and turned on John and struck him, and then turned on 
Dick and struck him several times with the gun. Franklin Un- 
derwood, another brother of the defendant, testified that he had 
been at home sick, and was in the house when Wesley, the de- 
fendant, came and got his gmi, and said the Menifees were pnll- 
in<r down the fence, and started off in that direction. Witness 
then put on his coat and followed after him; he saw the whole 
encounter, and gives essentially the same version of it that Mrs. 
Scobee docs in her testimony. Some other evidence was intro- 
duced, which was unimportant. The defense then offered to 
prove that the Underwoods had joined their fence to Menifee’s 
with the latter's permission. This evidence was objected to by the 
state, and the objection sustained. 

For the state the court gave tw’elve instructions; the sixth, 
seventh and eighth are the ones objected to in this court. 

The sixth instruction told the jury that if the defendant killed 
Menifee with a gun loaded with powder and bullets, the law pre- 
sumed tlie killing to have been intentional, .and it was murder 
in the second degree in the absence of proof to the contrary, 
and that it devolved upon the defendant to show, from tlie evi- 
dence in the cause, to the reasonable satisfaction of tlie jury, 
that he was guilty of a less crime, or acted in self defense. 

By the seventh declaration the jury are instructed that if they 
believe, from the evidence, that Richard Menifee was engaged in. 
pulling down his fence, and that the defendant came to where 
said Menifee was at work, armed with a loaded gun, for the pur- 
pose of compelling said Menifee to desist from pulling down. the 
fence by force, and approached said Menifee in such a manner 
as to give Menifee reasonable cause to appi-ehend a design on the 
part of defendant to kill him, or to do him some great bodily 
harm, unless he desisted from pulling down the fence, and there 
was reasonable cause to apprehend immediate danger of such de- 
sign being accomplished, then the„killing of said Menifee by de- 
fendant was hot jiistifiable homicide. 

The eighth instruction tells, the jury that if they fl^d, from the 
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suited in tlie death of the deceased, and that defendant com- 
menced the difficulty, or brought it on by any ndlful and unlaw- 
ful act of his, committed at the time, or that he voluntarily and of 
his own free will and inclination entered into the difficulty, then 
there is no self defense in the cause, and they should not acquit 
on that ground ; and in such case it made no difference how im- 
minent the peril might have been, in which the defendant was 
placed during the difficulty. There is a second instruction nura* 
bered six, which told the jury that if they should find, from the 
evidence, that Eichard Menifee was engaged in pulling clown his 
fence, and that Wesley Underwood came to where said Menifee 
was at work, armed with a loaded gun, tar the purpose of com- 
pelling said Menifee to desist from pulling down the fence by 
force, and approached said Menifee with his gun held in a posi- 
tion to shoot, then the killing of said Menifee by said Wesley 
Underwood w^as not justifiable or excusable homicide. 

On the part of the defense, the court instructed the jury : First, 
that defendant had a right to carry his double-baxTelecI shot-gun, 
and that if they found, from the evidence, that whilst so carrying 
it, he made no threat, menace, or demonstration to shoot Eichard 
Menifee, and if they should further find, that said Menifee, with- 
out being threatened by defendant, or menaced by hiin in any 
hostile manner whatever, picked up his gun and declared that he 
would kill defendant, and then and there presented his gun, load- 
ed wdth powder and bullets or shot, at defendant, in a shooting 
position, then in such case, defendant had a right to shoot said 
Menifee in self defense, and even to take his life in order to save 
his own ; secondly, that if the jury believed, from the evidence, 
that defendant, at the time he shot and billed Eichard Menifee, 
had reasonable cause to apprehend a design on the part of said 
Eichard Menifee, to commit a felony upon him, or to do him some 
great personal injury, and that there was reasonable cause to ap- 
px^ehend immediate danger of such design being accomplished, 
than, in such case, defendant had a right in defense of his own 
person to shoot and even to kill the said Eichard Menifee, unless 
the defendant sought and provoked the difficulty; thirdly, that 
defendant had a right to go, either alone or with others, to the 
point where Richard Menifee and his brother were tearing down 
the fence, for the purpose of remonstrating with them, a 
peaceable maninei*, to dissuade Uiem from pulting do^p the lenddj : 
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and if tlie jury believed, from tbe evidence, that whilst defendant 
or others were so engaged, in a peaceable manner, remonstrating 
against the tearing away or removal of said fence, Kicliard Men- 
ifee picked up his gun, loaded with powder and bullets or shot, 
declaring that he would kill defendant, and then and there pre* 
sented his gun at defendant in a hostile manner, then defendant 
had a right, in the necessary defense of his own person, to shoot 
and kill the said Richard Menifee, and the jury ought to find a 
verdict of ‘‘not guilty,” 

The jury rendered a verdict of murder in the first degree, and 
it is to reverse the judgment entered therein that this appeal is 
presented. 

There is no merit in the point raised, that the second change 
of venue was improperly granted, and that the circuit court of 
Marion county had no jurisdiction. 

Aside from the fact that no exce]>tions were taken to the order, 
the statute settles the question conclusively. The act in refer- 
ence to criminal practice (3 Wagn. Stat., p. 1097, §15) provides 
that when any indictment or criminal prosecution shall be pend- 
ing in any circuit court, the same shall be removed by the order 
of such court, or the judge thereof, to the circuit court of some 
county in a different circuit, in either of the following cases ; 
First, when the judge of the court in which such case is pending, 
is near of kin to the defendant, by blood or marriage; or, second, 
when the offense charged is alleged to have been committed 
against the person or property of such judge, or some person 
near of kin to him; or, third, when the judge is in anywise in- 
teres ted or prejudiced, or shall have been counsel in the cause. 
The 20th section of the same act declares that whenever it shall 
be within the knowledge of a court or judge, that facts exist 
which would entitle a defendant to the removal of any criminal 
cause, on his application, such court or judge may make an order 
for such removal, without auy application by the party for that 
purjpose* And although the 37th section says, that in no case 
shall a second removal of any cause be allowed, yet this court 
Imp, (5ecided;th|it change of same may be granted where 

the judge has been coiinsel in the cause, notwithstanding the 
ahoyq provision. ^0 Mo.,: 400. , It is true that 

f .in>this’Iast,;Casp^^^^^^^ whd^awardelAthe: chp^^ of yefiue.^ad; ■ 

.;:,hre^Q;|iie;vprbsecuk 't%t'’mak:ee’ * di|fereiice| as'j| 
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the 15th section applies justly and properly to every judge^ 
whether he has been counsel for either the plaintiff or defendant. 

It is next insisted, that Scobee should have been first tried, in 
order that the defendant might have had his testimony upon the 
trial. But upon this point there is nothing to show that the 
court exercised its discretion unsoundly. It is the practice in 
criminal cases, where a codefendant has been included in the in- 
dictment by mistake, or facts and circumstances are shown, by 
which it is apparent that no verdict of guilty can be obtained 
against him, to allow him to be first tried, so that he may be re- 
stored to his rights as a witness. The exercise of this power is 
usually called forth where there is a joint trial. Where, in the 
case of a joint trial, the evidence in behalf of the prosecution is 
all in, and there is no testimony implicating one of the defend- 
ants, it is then the duty of the court to permit the verdict to be 
immediately taken, acquitting this one, and then he will be a 
competent witness for the rest. If there is some evidence, 
though slight, against the defendant whose testimony is thus de- 
sired by the others,, the court may, in its discretion, submit his 
case to the jury at this stage of the trial; and if he is acquitted, 
he will be a competent witness. 1 Bish. Criin. Proc., § 962; 
JState 'V. lioierts, 15 Mo., 28; J^itsgerald v. The State^ 14 id., 413. 

In this case the defendants were severed in the trial. No facts 
were brought to the attention of the court, which made it imper- 
atively necessary to comply with defendant or Scobee^s demand, 
and the court simply exercised a discretion which we wall not re- 
vise. Of course a person indicated as an accessory, or principal 
in the second degree, may be put upon his trial before the prin- 
cipal in the first degree is tried or convicted, but that question 
has nothing to do with the ruling of the court here. 

The court very properly excluded the testimony tending to 
show that defendant joined his fence with that of the deceased 
by permission. No such issue was raised in the case, and if the 
permission had been granted, it would not have justified or ex- 
cused the offense. 

The defendant had the right to remonstrate with the deceased 
against his act, whether the fence was joined by permission or 
not, but he had no right to resort to violence, in order to pre- 
vent its being torn down. Upon this point, the court gave an 
instruction presenting the question in favor of the defendant^ in 
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the strongest light. Tlie evidence of Collier, about the defend- 
ant joining to his fence without leave, was not called out by the 
prosecution. The witness was giving his testimony in the nar- 
rative form, and used the remark before any objection was made. 
As soon as it was objected to, the court promptly ruled it out. It 
could not be withdrawn, for it was already uttered, and if the de- 
fendant considered that it was in anywise injurious to him, his 
counsel should have procured an instruction telling the jury to dis- 
regard it. The Gth instruction is the one most strongly object- 
ed to, and that, as before stated, told the jury that if the defend- 
ant killed Menifee with a gun loaded with powder and bullets, 
the law presumed the killing to have been intentional, and it 
was murder in the second degree, in the absence of proof to the 
contrary, and it devolved ui)on the defendant to show from the 
evidence in the cause, to the reasonable satisfaction of the jury, 
that he was guilty of a less crime, or acted in self-defense. It is 
difficult to perceive how this instruction could have injured the 
defendant, as the jury did not find him guilty of miu’der in the 
second degree, but they convicted him of a different and higher 
grade of offense, namely, murder in the first degree upon an in- 
struction which had previously been given, requiring them, be- 
fore they could convict of that degree, to find that the killing 
was wilful, deliberate and premeditated. But the instruction is 
unobjectionable. To constitute murder in the first degree, it is 
necessary tliat circumstances of wilfulness and deliberation shall 
be proven. This proof, however, need not be express or positive. 
It may be, deduced from all the facts attending the killing, and 
if the jury can reasonably and satisfactorily infer from all the 
evidence, the existence of the intention to kill, and the malice of 
heart with which it was done, it will be sufficient. But if cir- 
cumstances of malice and premeditation are not proved, the law 
presumes the killing to he murder in tlie second degree only. 
This question was fully discussed in a quite recent case in this 
court (Siate v. Jffolmes, 54 Mo., 163), and the settled doctrines 
in this state reviewed and reiterated. 

The 8th insi;ruction is based on the well settled doctrine that a 
party who seeks and brings on a difficulty cannot avail himself of 
the right pi seif-defehse, in order to shield himself from the bon- 
.seqpeapes pf kming hi4 sffiver^ry, however imniinent tjhp dPUr,,; 
gterfc'Whipii ,he im-j h?typ 'feund'';himsel£ in the ^|^og]^ss’!P^;thj9:,;'i 
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affray. State v. Starr ^ 38 Mo., 270; State v. Lianey^ 52 
id., 40. 

The 9th instruction is predicated upon the hypothesis that 
there was a mutual and voluntary combat. If that were so, de- 
fendant could not rely on self-defense. For, where parties by 
mutual understanding, engage in a conflict, and death ensue to 
either, the slayer will be guilty of murder. 

The second instruction given for the defendant, being the first 
adverted to in a prior part of this opinion, gave the accused the 
full benefit of all he could claim in regard to the right of self-de- 
fense. The third fully justified him if he acted on appearances, 
grounded on reasonable cause of apprehended danger, and was 
surely sufficiently favorable. And the fourth declares, that if, 
whilst defendant was remonstrating with Menifee against tear- 
ing down the fence, the latter picked up his gun, threatening to 
kill defendant, and presented the same at defendant in a hostile 
manner, then the defendant had the right, in the necessary de- 
fense of his person, to shoot and kill the deceased. When the 
instructions are all taken together, they lay down the law with 
such manifest fairness, and withal are so just to the defendant, 
that it is impossible to find any real or tangible ground for com- 
plaint. 

It is further contended that the defendant was not present in 
court during the whole progress of the trial, and therefore the 
judgment is erroneous. Upon this point the record shows that 
whilst the prisoner was in jail, the attention of the counsel in 
the cause was called by the court to the causes assigned for a 
new trial, and thereupon it was suggested by the prosecuting 
attorney that the prisoner should be brought into court; the 
court then announced that it would not be necessary, as no action 
would be taken on the motion at that time; but that the court, 
with a view of understanding the legal question, desired a refer- 
ence to certain authorities relied on, and also the view of counsel 
thereon. Authorities were read, and the counsel, both for the 
state and for the defendant, stated their views of the legal ques- 
tion mvolved in the absence, of the defendant. The further hear- 
ing of the motion then passed over until another day, at which 
tithe the defendant was prefecht; whei^eupon the motion was taken 
’up; and after, counsel bn both sides had read the ahthprities re- 
" Med' oil'; by them'tespyctively, and submitted the:cb 
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overruled tlie motion. Every person indicted for a felony must 
be present during the trial (2 Wagn. Stat., p. 1103, § 15); but 
bere no step was taken in the trial during the defendant’s ab- 
sence. After the trial was over, the court requested the attor- 
neys to furnish it with any authorities they might have, bearing 
on a legal question involved in the motion for a new trial, and 
also to state their views concerning the same; but no farther 
action was taken ; no ruling was made, and nothing tonspired 
having any reference to the progress of the trial. When the 
time arrived for the court to proceed with the determination of 
the motion, the defendant was present, the final argument was 
then made, and the court acted in his presence. This point 
must be ruled against the defendant. 

One more objection only remains to be noticed. It appears 
that befoi’e the ease was given to the jury, and whilst they were 
still in the court room, two witnesses from Balls county who 
were present on the part of the state, ascended to the cupola of 
the court house for the purpose of obtaining a view of the town. 
The stairs by which they went up led from a door in one corner 
of the county clerk’s office. Whilst they were on the court 
house, the jury were conducted by the sheriflf into the county 
clerk’s office, the room set apart for them, for consultation. The 
men, not knowing that the jury were thefe, descended in the 
same way that they had gone up, and then opened the door and 
passed immediately out of the room. The jury were in another 
corner of the room, and no word of communication was had be- 
tween the jury and the witnesses. These facts are abundantly 
established by the affidavits of the two men themselves, and by 
the sheriff and his deputy, and by several of the jurymen. 
"Whilst I agi’oe that any tampering with a jury, however slight, 
may be sufficient to set aside their verdict, the case here shows 
most conclusively that there was neither tampering, misbehavior, 
nor any improper conduct whatever. 

These facts are perfectly evident without re^rd to the affida- 
vits of the jurors. But I do not think that the wurt eiT?;d in 
receiving the affidavits of the jnrors. , The rule is perfectly set- 
tied, tljat jni:ors speaks through their verdict, and they, c^not be 
allowed to violate the secrets of the Jury room, and te^ of any , 
partiality: pr mi^nduct ^at transpired, there, ,no^ speak, of, the 
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they may testify in support of their verdict, that no disturbing 
influence was brought to bear upon them, and that they were 
not interfered or tampered with. This question was elaborately 
considered, and all the leading authorities collated and reviewed 
in Woodward v, Leamtt^ lOT Mass., 453, and the doctrine was 
declared to be as above stated, 

I think the court did not exercise its discretion unsoundly in 
refusing to sustain the motion in this respect. Upon an exam- 
ination of the whole record, I have discovered no material error. 

Jnidgmmt affirmed. 

The other judges concur. 


JoifES Commonwealth. 

(75 Pa. St, 403.) 

Homicide: Distinction between murder in the first and murder in the second 
degrees — Deliberation and premeditation . 

The respondent pleaded gmity to m indictment for murder. In accordance 
with the statute, the trial court heard evidence of tlie circumstances of the 
case, and adjudged the resiDondent guilty of murder in the first degree. A 
request having heen made for special findings, and for filing the testimony 
on which the findings were based, the record was removed to the supreme 
court by a writ of error, and the judgment of the trial court reversed, and 
the respondent adjudged guilty of murder in the second degree. 

The respondent had taken to hard drinking on account of the continued adul- 
teries of his wife. He had attempted suicide by taking laudanum, and 
although liis life was saved, continued up to the time of the killing in a con- 
stant state of nervous excitement, drinking, and keeping laudanum about 
him. On the day of the homicide he was in a state of high nervous excite- 
ment, and acted Hlce a cra 2 sy man. On the evening of the killing, he went 
to the house of the deceased, his wife’s mother, between nine and ten o^cIock. 
He said he had come to settle the fuss. His mother-in-hiw told him to go. 
He stepped back. She picked up a stool, and said she would level him with 
it he did not go. He said, “ I’ll level you now, ” and immediately pulled 
out a pistol and shot her. Previous to this he had been on good terms with 
her, Eeld, murder in the second degree, there not being sufficient evidence 
of premeditation and deliberation. 

Agnew, 0. J. la this case, if we confine our attention to the 
weapon, its previous preparation, the threat proved by Mr. 
Oroohs, the time for deliberation^ and the circumstances of the 
killing of Mrs.iH;iighe^ by the prisoner, -vye might oppolnde 
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his crime was murder in the first degree. In this respect the 
learned judge of the oyer and tenniner had sufficient evidence 
to justify his finding of the degree. But ample time for reflec- 
tion may e.xist, and a prisoner niay seem to act in his right mind, 
and from a conscious purpose; and yet causes may affect his in- 
tellect, preventing reflection, and hurrying onward his unhinged 
mind to rash and inconsiderate resolutions, incompatible with 
the deliberation and premeditation defining murder in the first 
degree. "When the evidence convinces us of the inability of the 
prisoner to think, reflect and weigh the nature of his act, we 
must hesitate before we pronounce upon the degree of his offense. 
That reasonable doubt which intervenes to prevent a fair and 
honest mind from being satisfied that a deliberate and premedi-* 
tated purpose to take life e.i£isted, should throw its weight iu the 
scale to forbid the sentence of death. Intoxication is no excuse 
for crime; yet when it so clouds the intellect as to deprive it of 
the power to think and weigh the nature of the act committed, 
it may prevent a conviction of murder in the first degree. The 
intent to take life, with a full and conscious knowledge of the 
purpose to do so, is the distinguishing criterion of murder in the 
first degree; and this consciousness of the purpose of the heart 
is defined by the woi*ds deliberately and preraeditatedly. Much 
has been said upon the meaning of these words, some of which 
may mislead, if we do not consider well the cases in which it has 
been uttered. In the Cotfimamomlih v. 0'B.am^ tried in 179T, 
Chief Justice McKean said: “What is the meaning of the 
words deliberately and premeditatedly? The first implies some 
degree of reflection. The party must have tiime to frame the de- 
sign. The time was very short; it cannot be said to be done 
coolly. The legislature must have put a different construction 
on the words deliberately and premeditatedly, If he had time 
to think, then he had time to think he would kill. If you are 
of opinion he did it deliberately, with intention to kill, it is mur- 
der in the first degree. If he had time to think, and did. intend 
to fcli, for a minute as well as an hoiir, or a day, it is sufficient.” 
The correctness of . this charge to the jury will not be doubted, if 
. we examine the circumstances, and yet this is essential to under- 
stand it .property. . O’Hera was a journeyman shoemaker, si^hg 
ph ids’ bench et wO^rk with Ilaskins and others. id.tkinsi the 
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been talking about you below, this hour.” Yes,” said Haskins, 
“ about the five sheep you stole.” Thereupon O’Hara immedi- 
ately left his work upon the bench, took up a shoemaker’s knife 
by his side, went up to Aitkins, and stabbed him in the belly. 
The act was not thoughtless, for the prisoner had time to lay 
down his work, take up the knife, rise and walk up to his friend, 
and to strike him in a vital part with an instrument of death. 
Upon every principle of human action, we must conclude, under 
these circumstances, that O’Hara intended to take Aitkins’s life, 
otherwise the thoughts of men never can be determined from 
clear and distinct acts evidencing the purpose of the mind. There 
was irritation, it is true, heightened by the previously existing 
story about the sheep; but it was without any just cause or 
provocation to take life, and, therefore, evidenced a heart malig- 
nant, and ready to execute vengeance even upon a friend, in a 
moment of wicked passion. In such a case, a moment was suffi- 
cient to form and deliberate upon the purpose to take life, and 
premeditate the means of executing it. But these words of the 
chief justice are sometimes wrested from their application and 
applied to cases where reason has been torn up by the roots, and 
judgment jostled from her throne. 

Another case, often quoted and misapplied, is that of Eichard 
Smith, tri^d before President Eush, in 1816. Smith had become 
intimate with the wife of Captain Carson, and had a difficulty 
With him in his own house. He returned with Mrs. Carson, and 
went with her up into the parlor, Carson came up unarmed, 
and ordered him to leave. Smith had armed himself, and held 
one hand under his surtout, and the other in his breast. Carson 
told Smith that he had come to take peaceable possession of his 
own house, and the latter must go. Smith said to Mrs. Carson, 

Ann, shall I go?” She replied, “No.” Smith moved into 
the corner of the room, Carson following him, and telling him 
he must go, at the same time letting his arms fall by his side, 
and saying he had no weapon. Upon this, Smith drew a pistol 
from under his surtout and shot Carson through the head, threw 
dbwn his pistol and ran down stairs. In this state of facts, 
Judge Eush, charging upon the subject of deliberation, said; 
“ Ete truth is, in the nature of the thing, no time is fixed by 
law, or can be fixed, for the deliberation required to constitute: 
' thte mfirder.’^ Speahing:^ the% ,of pra^editatiphyj^^ 
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says: “It is eq^iiallj true, both ia fact and from experience, that 
no time is too short for a wieted man to frame in his mind the 
scheme of murder, and to contrive the means of accomplishing 
it.” We cannot doubt the correctness of these remarks in the 
case in which they were made, but cases often arise where this 
readiness of intent to take life, when imputed, may do great in- 
■jnstice. Hence it was said in Drum’s Case, 8 P. F. Smith, 16: 
“This expression (of Judge Rush) must be qualified, lest it 
mislead. It is true that such is the swiftness of human thought, 
no time is so short in which a wicked man may not form a de- 
sign to kill, and frame the means of executing his purpose; yet 
this suddenness is opposed to premeditation, and a jury must be 
well convinced upon the evidence that there was time to deliber- 
ate and premeditate. The law regards, and the jury must find 
the actual intent, that is to say, the fully formed purpose to kill, 
with so much time for deliberation and premeditation, as to con- 
vince them that this purpose is not the immediate offspring of 
rashness and impetuous temper, and that the mind has become 
fully conscious of its own design. If there be time to frame in 
the mind fully and consciously the intention to kill, and to se- 
lect the weapon or means of death, and to think and know before 
hand, though the time be short, the use to be made of it, then 
there is time to delibei’ate and premeditate.” This was said in 
the case of a sudden affray, where the circumstances made it a 
serious question whether the act was premeditated, or was the 
result of sudden and rash resentment. 

Thus we perceive, that at the bottom of all that has been said 
on the subject of murder in the first degree, is the frame of mind 
in which the deadly blow is given ; that state of mind which en- 
ables the prisoneir either to know and be fully conscious of his 
own purpose and act, or not to know. Why is insanity a defense 
to homicide? Because it is a condition of the mind which ren- 
ders it incapable bf reasoning and judging correctly of its own 
impulses and of determining whether the impulse should be fol- 
lowed or resisted. Intelligence: is not the only criterion, for it 
often, ekists ip the madman in ahigh degree, making him shrewd, 
watolfful and capable of determining his purpose, and selecting 
the means . its” ac<^inplishment. , Want of intelligenpe, there- 
fdip, is -hot idie phly , dejfect to .mpdera;te the decree of offense j 
; be'an ab8b%5© <>t j^.wer ^io ,de|e?^- ; 
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mine properly tLe true nature and character of the act, its effect 
upon the subject, and the true responsibility of the actor; a pow- 
er necessary to control the impulses of the mind, and prevent 
the execution of the thought which possesses it. In other 
words, it is the absence of that self-determining power, which in 
a sane mind renders it conscious of. the real nature of its own 
purposes, and capable of resisting wrong impulses. Where this 
self-governing power is wanting, whether it is caused by insani- 
ty, gross intoxication, or other controlling influences, it cannot 
be said truthfully that the mind is fully conscious of its own 
purposes, and deliberates or premeditates in the sense of the 
act describing murder in the first degree. We must, however, 
distinguish this defective frame of mind from that wickedness of 
heart which drives the murderer on to the commission of his 
crime, reckless of consequences. Evil passions do often seem to 
tear up reason by the root, and urge on to murder with heedless 
rage. But they are the outpourings of a wicked nature, not of an 
unsound or disabled mind. It becomes necessary, therefore, to 
inquire, upon the evidence in this case, whether the prisoner was 
really able to deliberate and premeditate the homicide. 

William S. Jones had been upon bad terms with his wife. She 
had become too intimate with another Jones called Charley. 
William S. Jones, failing to break off the association, got to 
drinking hard, and finally, after another quarrel with his wife 
on the 10th of June, 1871, attempted suicide by taking a large 
quantity of laudanum. Dr, Davis found him lying on a lounge 
partly insensible, eyes nearly closed, pupils contracted, and face 
discolored by congestion. Energetic remedies were used, and he 
was so far restored as to be out of danger; but the effects of the 
laudanum remained. From this time until the night of the 19th 
ot June, when he took the life of Mrs. Hughes, his mother-in- 
law, he was in a constant state of nervous excitement, continued 
•drinking, and had bottles of laudanum about his person. Many 
witnesses describe him as without sense, constantly talking non- 
sense, wild in appearance, and incoherent in speech. Some say 
he acted like a man drinking hard, was intoxicated, and once Ml 
from a horse. Others described him as looking crazy, talking to 
Mmselfj his, bands going, his head thrown back, walking to and 
frpi throwing his head about, swinging his arms, and wild, nerv-’ 
ohs and. excited^ HC'^ould/Jump upon a chair and begin io; 
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preach, and run off upon Charley Jones and his wife; said lie 
was going to build a tavern on the mountain, and a church be- 
side it; claimed all the property about, and Vv’'as evidently much 
out of the way. These appearances w^ere particularly noticed on 
the 19lh day of June, the day of the homicide. lie was then on 
very bad terms with his wife, yet seeking her and remonstrating 
with her, and on the afternoon of that day, he had beaten and 
abused her, chasing her down stairs and into the street, and there 
striking and kicking her, until separated by others. He con- 
tinued in this condition down into the night of the 19t]i, when 
he came to Mrs. Hughes’s house, between nine and ten o’clock. 
Stepping inside of the door, he asked Mrs. Hughes if the fuss 
was settled; said he Lad come down to settle it. She rose and 
told him to go away; told Lizzie to fetch the poker; said she 
would strike him if he did not go away. He stepped back. She 
picked up a stool, and told him if he did not go away, she would 
level him with it. He said, 111 level you, now; ” pulled out 
a pistol, stepped forward and shot her. Mrs. Hughes twice ex- 
claimed, “ I am shot,” and went back into the kitchen, while 
J ones was seized by the persons present, and the pistol wrested 
from his hand. Between him and Mrs. Hughes there had been 
a state of good feeling, before he took the laudanum, and she at- 
tended him upon the day when he was under its influence. He 
spoke of her as his best friend. His conduct towards his wife, 
her daughter, had led Mrs. Hughes to resent it, and some feel- 
ing had arisen on the part of Jones, but after his arrest, he said 
he took the pistol to kill his wife, and the old woman had got it. 

Looking, then, at the state of Jones’ mind, from the 10th 
until the 19th of June, and down to the very moment he fired 
the pistol, and also at the suddenness of his quarrel with Mrs, 
Hughes; her call for the poker, and lifting the stool, it seems to 
us a matter of grave doubt whether his frame of mind was such 
, that he was capable either of deliberation of premeditation. It 
appears to have been rather the sudden impulse of a disordered 
brain, weakened by potations of laudanum and spirits, and of a 
disordered mind, led away from reason and judgment by dwell- 
, ing upon the eonduc5t of bis wife, influenced by his continued 
state of excitement ; It presents a case of the preparation of a 
; ;^eapon, and an undefined purpose of violence to some one, where 
V the time; for:refleetian'>W^s^^ but wKere\fcbe 
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was wanting, which would enable the prisoner to be fully con- 
scious of his purpose, or to resolve to take the life of the deceased 
with deliberation and premeditation. Yet it was clearly murder, 
done without sufiicient provocation, and without necessity, and 
in a frame of mind evincing recklessness and that common law 
malice, which distinguishes murder from manslaughter. There 
w^as error, therefore, in ascertaining the degree, and sentencing 
to death. 

The judgment of the court of oyer and terminer of Luzerne 
county is reversed, and this court proceeding now to determine, 
upon the same evidence, the degree of the crime whereof the 
said William S. Jones is convicted by his own confession, now 
finds and declares that the crime of the said William S. Jones 
is murder in the second degree, and gives judgment accordingly, 
and forasmuch as the said William S. Jones is confined in the 
public jail of Luzerne county, distant herefrom, it is further 
ordered that the record, together with this finding and judgment 
be remitted to the said court of oyer and terminer of Luzeime 
county, with a direction to the judges thereof to proceed to pro- 
nounce sentence upon the said William S. Jones, as for murder 
in the second degree, according to law, and for such term of im- 
prisonment at labor, as they, the said judges, shall adjudge to be 
a fit and proper punishment for his said offense. 


MoCtte v8. Commonwealth. 

(78 Pa. St., 185.) 

HomciDE : Mvidenee to shoiv motive — Degree of murder — Frmtice, 

On a trial for felonious homicide, any evidence tending to show that the respond* 
ent was jealous of the deceased is admissible as tending to show a motive. 
On a trial for felonious homicide, no presumption arises from the lulling, of an of* 
fense higher than murder in the second degree. 

The facts in this case Md saf5dient to sustain a verdict of gtriliy of murder in 
■ ,the fimt degree. ■ , , 

Wh^e the record d.pes not show affirmatively that before sentence was pm- 
nounced the respondent was asked if . he had anything to say why sentence 
should not he passed upon him, sentence will he reversed and ihe prisoner 
rsmended to be sentooed afresh, hut the verdict is not affected. 

, , We asBi^ments of ®rror 

stow 'of /tlie ''.seat!eQ(?e of''- 
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the court -of ojer and terminer. It was certainly competent 
to show, that tlie prisoner and the deceased had visited the same 
woman, and to follow this by evidence, that immediately after 
the homicide, the prisoner referred to the fact that he warmed 
the deceased to let her alone, that she would be a curse to any 
one, and now his words had come to pass. Jealousy is among 
the strongest of the human passions, and it certainly was for the 
jury to determine, in the absence of any other assignable motive, 
whether it was the cause of the prisoner’s act. The deceased 
and the prisoner had been apparently upon good terms, and lived 
together as single men. The witness,, Amelia "Wertman, testified 
that she was engaged to the deceased, and that the prisoner had 
visited her, and proposed to her to run away. If nothing had 
been secretly rankling in his heart, the shooting under the cir- 
cumstances stated was singular and scarcely to be accounted for. 
The evidence of intoxication at the time of the shooting is very 
slight, and the degree of intoxication must have been very little. 
Afterwards he appears to have been a good deal more so, though 
not excessively drunk. 

There was no evidence that the deceased had used threatening 
language or acts towards the prisoner. Hence the answer of the 
count to the fifth point was correct. The facts were referred to 
the jury. The only material question is, whether the evidence 
in the case contained the elements, or “ ingredients ” of murder 
in the first degree. It is certainly true, that the commonwealth 
must establish the existence of these elements, otherwise no pre- 
sumption arises from the killing, of an oftense higher than mur- 
der in the second degree. But if the evidence may reasonably 
admit of the conclusion, that the murder was wilful, deliberate 
and preiheditated, it is for the jury to pronounce upon the degree 
of the crime, andi a court of error will not reverse. In giving 
an interpretation to the act of Februaty, 1870, we have said, if 
there have appeared in the testimony the ingredients to consti- 
tute ihurder in the first degree, our power ceases. We do not 
sit here to hear the case as upon a motion for a new trial, to de- 
termine where .the weight of 'eyidehee lies, but “ to determine 
’s^^‘be^;her. the ingredients necessary to' ijonatitute: murder iii the 
ifirst’ -‘degree shail haye been! proved '"to exist.”' These ;being, 
pforfed;, the j^ toiist determine "the, ^fit ' o.r innbcbnce of tfib ' 
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This leads us to inquire into the circumstances of the Idlling. 
But one witness, Charles McCarty, w’as present. His account of 
the aflair is concise and clear. On Sunday, October 25, 1874, 
McCarty was with the prisoner, who invited him to come into 
the house where he and the decearscd lived. On going in, Dieter, 
the deceased, was lying in a bunk, apparently asleep. McCue, 
the prisoner, and McCarty took a seat by the window and took a 
drink of wine. McCue gave McCarty something to apply to his 
sore eyes, and while he was applying it, McCue was hunting for 
some money in his pockets, took off his vest, and laid a pistol 
on the window sill. McCarty said, Barney, do you carry a pis- 
tol?” He said he did; it stood him in hand to, and he would 
use it probably before I thought. Dieter jumped up and said, 

You are always talking of putting a bullet into somebody. If 
you think you can put one into me, come out and try it,” He 
then made for the door, and Dieter ran against him outside of 
the door, throwing him upon his hands and knees. While they 
wei'e going out, McCue grabbed the pistol from the window and 
followed. The witness ran across the street, and McCue fol- 
lowed Dieter closely, and when within four feet of him fired, the 
ball entering Dieter’s right side, in front, between the seventh 
and eighth ribs. Dieter said, “ Barney, you have put one of 
them into me;” and approached McCue. McCue raised the 
pistol, and Dieter knocked it out of his hand, closed with Mc- 
Oue, threw him down, and choked him until McCue gave up. 

The pistol was picked up and found cocked. One load was 
discharged, two loads remained in it, and the fourth chamber 
seemed not to have been charged. These are the important facts 
bearing upon the shooting. The act was clearly unprovoked and 
needless. ’ The deceased was unarmed, and had made no threats 
or demonstrations against McCue. If what he said when he 
jumped up and ran out may be construed as idle bravado, it was 
neither justification nor excuse for the shooting. The pistol was 
loaded with three charges; it was within four feet, or six, as 
another W’itness stated, of Dieter’s front side, and was discharged 
right at him, the; ball penetrating the liver, a vital organ; and 
the prisoner raised it again to discharge it. What then must we 
say of an act so plainly directed at the life of another, so unpx’o- 
. voked and so barbarous, done with a deadly weapon, under no 
eircamstancds of; rage or passion, produced by anj. ireasqnablie" 
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cause of pro\T)Cation. Clearly, there was sufficient time to thinh^ 
deliberate and premeditate the act; as clearly the act was wilful 
and intentional, and the instrument used a deadly one, aimed 
a vital part, where death vras the probable and natural conse 
quence of the act. 'What other intention, than an intention to 
kill, could be rationally inferred from the whole conduct of the 
prisoner? The motive may be obscure, indeed, may not be 
fathomed; but the act was there, plainly and fully obvious to the 
senses, and the effect of it clearly open to the prisoner’s own 
mind. The ingredients of the crime of murder in the first de- 
gree were all there, however inscrutable may be the causes wdiicli 
moved the prisoner to commit the deed. When all the elements 
of the crime are present, and when there can be but one rational 
inference from the act itself, retribution cannot be avoided, be- 
cause the motive lies hidden and unrevealed in the heart of him 


only who could disclose it. 

It is true the time was short and the bullet swift, and God 
alone knows the motive; but the time was not too short, or the 
messenger of death too speedy, to take from the prisoner a con- 
sciousness of the true nature of his act. Of this, therefore, the 
jury must judge. They had ground for their verdict and their 
conclusion, that the prisoner intended to kill, and wilfully, and 
with deliberation and premeditation shot Dieter, was not u*ra- 
tional or plainly unfounded. The circumstances indicated a 
wdeked and depraved disposition, a heart fatally bent on mis- 
chief.’’ The act was not more sudden than that of O’Hara, who 
killed Aitkins, and had less provocation than his. Commo'tv- 
wealth V- O^Hara^ ^ Smith’s Laws, 694r. Without 

adopting all the language of Chief J ustice MoKiiiiiisr in that case, 
I may use that of J'udge Stboko in OathcaH v. The Commorh^ 
wealthy 1 Wright, 112: “ If the killing was not accidental, then 
malice and a design to kill were to be presumed from the use of 
a deadly weapon; for the law adopts the common rational 
that a man intends the usual, immediate and natural consecjuences 


of his voluntary act. Human reason will not tolerate the denial 
th# ,4 inan who intentionally, not accidentally, fires a musket 
"ball, through the body of his wife, and thus inflicts a mortal 
wound, has ^ heart fatally bent on mischief, and intends to kill,” 


Wje are of opmidh, therefore, that the elements of the crime 
'.fOund'hy, Ihe^ and;sb far ;th^re was , 


mo errpT.' ' 
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But there is one error for which the sentence of the court must 
be reversed. It does not appear from the record that the pris- 
oner was asked before sentence, why sentence of death should 
not be pronounced upon him. This is a fatal error, and affects 
the merits of the case. It is necessary to ask the prisoner this, 
that he may have an opportunity, before the penalty of death be 
visited upon him, to plead in bar of the sentence any matter suf- 
ficient to prevent its execution. He may have found out some 
good reason why the trial was not legal, or he may plead a par- 
don, or supervening insanity. The question and the answer that 
he hath nothing to say other than that which he hath before 
said, or this in substance, must appear in the record before the 
sentence can be pronounced. Pf me -y. The Commonwealth^ 6 
Harris, 104; Dougherty v. Commonwealth^ 19 P. P. Smith, 291. 
In this case the question may have been asked in fact, but it 
does not appear in the record, and as it is a matter of substance, 
we must treat it as not having been done. In all high felonies, 
and especially in cases of murder, the presiding judge should see 
that the record is made up properly, before the term is over. 

The sentence will be reversed, in order that the case may be 
sent back, and an opportunity afforded to the prisoner to plead 
in bar of it, but this error will not reverse the trial and convic- 
tion. Jewell -y. Commonwealth^ 10 Harris, 94, 102. 

The sentence of the court of oyer and terminer in this case is 
reversed, and it is ordered that the record be remitted to said 
court, with an order of to proceed and sentence the 

prisoner afresh, in due order and process of law. 


BeRKY m. OoMM02rWEAX.TH. 

(10 Bosh, Ey., 15.) 

HoKtciUE : Con/miam clmrge — Dangerous weapons — Selfi-^* 

fense* 

, A witness called to prove confession made by the respondent in a certain con- 
versation, who testifies that he could not remember all the conversafions 
that took place; a great many things were said in tlie conversation that he 
did not remember/’ will hot be allowed to testify to what he does remem- 
ber. , ' ^ /' / 

A oonfe^ioncannotbhproyedby a:ptQess who doeshoii remember the snbst^ce 
‘ ' of;all'thai;t was smdih file ^ 
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Wliafc is a claDgerons weapon is a question of fact and not of law. 

A charge which assumes facts as proven is erroneous. 

It seems that if respondent agreetl to fight and did fight the deceased, and while 
fighting, something occurred to create a reasonable belief in the respondent 
that he was then in dang-ei* of death or gxeat bodiiy harm from deceased, 
and if respondent then on account of such fear killed deceased with a knife, 
it mil be homicide in self-defense, and excusable. 

Peters, J, Appellant and Joseph Sampson, Between whom 
angry words had passed, by mutual consent, engaged in a person- 
al conflict, in whicli Sampson was stabbed and killed. Appel- 
lant was indicted for homicide, found guilty by a jury, and the 
court below, after overruling his motion for a new trial, pro- 
nounced judgment of death against him, and, for a reversal of 
that judgment, this appeal is prosecuted. 

Thomas Wilson was introduced as a witness on the trial by the 
attorney for the commonwealth to prove confessions made by 
appellant in relation to the homicide, in a conversation with one 
Henry Martin, in the liearing of Wilson, while he was guarding 
appellant, prior to his examination before the court for inquiry. 

On being interrogated by the attorney for appellant, W'ilson 
stated that “ he could not remember all the conversation that 
took place; a great many things vrere said in the conversation 
that he did not remember.” 

The attorney for the commonwealth then asked him to state 
what he did remember that Berry said.” To that appellant’s 
attorney objected; but the court overruled his objection, and 
permitted Wilson to answ^er the question; to which ruling of 
the court, appellant by his attorney at the time excepted; and 
whether or not the court erred to the prejudice of appellant, in 
permitting the question to be answered by Wilson, will be first 
considered and disposed of. 

The rule is well settled, that if the prosecutor attempts to avail 
himself of the confessions of the prisoner, he must take all that 
he said at the time on the subject. Greenleaf says, In the 
proof of confessions, as in the case of admissions in civil actions, 
the wholepf “what; the prisoner said on the s^ubject at the time 
of makipg the confession s^^ be taken together.” This rule 
is .th^ dictate, of .Reason as well as of humanity. The prisoner is 
suppoised to haye .statedi a proposition respecting own con- 
■ hdetibn;' with’ 
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the entire proposition with all its limitations was contained in 
one sentence, or in any particular number of sentences, exclud- 
ing all other parts of the conversation. 

As in other cases, the meaning and intent of the parties are 
collected from the whole WTiting taken together, and all the in- 
struments executed at one time by the parties and relating to the 
same matter are equally resorted to for that purpose. So hej*e, 
if one part of the conversation is relied on as proof of a confes- 
sion of crime, the prisoner has a right to lay before the court the 
whole of what was said in that conversation; not being confined 
to so much only as is explanatory of the part already proved 
against him, but being permitted to give evidence of all that was 
said upon that occasion relative to the subject matter in issue. 

1 GreenL Ev., sec. 218. 

If the witness called to prove the confessions of the prisoner 
says he dues not remember all the conversation, and that a great 
many things were said in the conversation w^bich he did not re- 
member, and is still permitted to testify without even stating 
that he remetnbers the substance of all that was said at the time 
on the subject, it is obvious that the rule is violated, aud the hu- 
mane part of it disregarded. 

The court below therefore erred in admitting Wilson to testi- 
fy as to the confessions of the prisoner, and for the same reasons, 
the evidence of Henry Martin as to confessions was incompetent. 

We do not understand the order of the court in reference to 
the challenge of jurors as the attorney for appellant seems to un- 
derstand it. That order reads as follo^vs: “The following ad- 
ditional jurors were taken, to wit: John Miller, Thomas Ballew, 
Joseph Turner, Fleming Shelton, Madison Shelton, Eli Smith 
& John Woodson, and James Taulbee w^ere challenged by the 
commonwealth,’^ 

Some jurors included and named in this order were certainly 
taken,, because it is so stated in express terms; wKo or which of 
them were taken ou the panel must be determined by the gram- 
matical and rational interpretation of the whole ord^. 

Let the words of the sentence be slightly transposed so as to 
read thus: “The following additional jurors, to wit, John Miller^ 
Thomas Ballew^ Joseph Turner, Fleming Shelton, Madison Shel- 
ton, Eli Smith, were taken; and John Woodson and JamesTauil- 
■ 'bee were ehalienge^;byiheeommqawealth.^ 7 ;Tbissehieh<^;epfi^' 
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tains every word that is in the order and not one more; the words 
eonaposing each are identically the same, and every word has its 
appropriate and ordinary meaning, and everyone of common un- 
derstanding who should read it would know that the six persons 
first named in the order were taken on the jury, and the two last 
named were challenged. Whereas, if the construction contended 
for be allowed, the two words ‘^Svere taken ’’ must be wholly re- 
jected, as no meaning could be given to them if the attorney’s 
interpretation ])revails. The character representing the 

conjoining word ^‘and,” immediately following the name Eli 
Smith, denotes that something is to be added to what preceded; 
which addition may be “and John Woodson and James Taulbee 
were challenged,” etc,, which is consistent wuth both the rules of 
grammar and the propriety of speech. 

To the first instruction, given on motion of the attorney for the 
commonwealth, there seems to be no available objection; but the 
second is erroneous and prejudicial to ap])ellant, for it not only 
assumes as proved that the knife "was a dangerous weapon and 
was concealed from the deceased, but it confines the apprehen- 
sion of the clangor of death or great bodily harm on the part of 
appellant to the time when he agreed to fight the deceased, in- 
stead of also extending it to the time when the stabbing was 
done. 

Appellant may have had no apprehension of serious injury 
from deceased when he agreed to fight him; but during the fight, 
something may have occurred to create a reasonable belief that 
he was thm in danger of death or great bodily harm from de- 
ceased, and on account of the fear thus apprehended, used his 
knife. 

The third instruction, like the second, excludes from the jury 
the consideration of the fact whether at tJie time appellant used 
- his knife he had reasonable grounds to believe, and did believe, 
that he was in danger of death or great bodily harm from de- 
ceased, and assumes that the knife was a dangerous weapon, and 
appellant ebneealed it from deceased, instead of submitting the 
facts to the jury %o be determined by them' from the evidence. ’ 

. Instritction No, 4 should have been qualified by the addition 
of thisi following, after the words stabbed and killed the deceaseid: 
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or suffering great bodily harm from the deceased. And instrucs- 
tion Wo. 5 should have been qualified in the same way. Instruc- 
tions Wos. 6, 7 and 8 seem to be unobjectionable. 

All those asked for by appellant were given except Wo. 3, and 
that we think was properly refused for several reasons. In the 
first sentence of the instruction, the jury were authorized to ac- 
quit him if they believed, from the evidence, that defendant was 
under bonds to keep the peace, and deceased knew that fact, and 
brought on the difficulty for the j)urpose of killing him or doing 
him great bodily harm, although there was not at the time any 
lineal or apparent danger to defendant of death or great bodily 
harm, making the homicide excusable if the jury believed, from 
the evidence, that the deceased brought on the fight with the in- 
tention of killing defendant or doing him great bodily harm, al- 
though at the time he gave the fatal stab there w^as no reasonable 
ground to believe, and although he might not have believed, that 
he was in danger of being killed or of suffering great bodily 
harm. And by another sentence in said instruction, they were 
authorized to acquit defendant if, from mere threats before and 
at the time of the fight, and from other circumstances surround- 
ing the parties, he had reasonable ground to believe, and did be- 
lieve that he was in continued danger^ not that he was in dan- 
ger of losing his life and suffering great bodily harm, but any 
danger, even slight personal injury, either then or at any future 
time. This was not the law of the case, and the court below did 
not err in refusing to give it. 

But for the reasons before stated, the judgment is reversed, 
and the cause is remanded, with direetions to award to appellant 
a new trial, and for further proceedings consistent herewith; 
which is ordered to bo certified to the court below. 

Judgment revers^. 

Weluab m People, 

(30Mch.,X6.} 

SoMioinE : M^mlmgMer — Evidence — Fractice Duty of jorosecution in call* 

ing minessee^ . 

In a prosecsution for honudde, where it appears that no wfeapon used, bat 

that death resulted from a hipw or a Mck not likely to oahse death, the of* 

' ;fense ^ h 5^h&aghter^'m^ .murder, aifiiou^h, be'; 
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and rilalicions, unless the respondent did the aet with intent to cause death 
or grievous bodily hann, or to i->ei'petraie a felony, or some act involving all 
the wickedness of a felony. 

On a trial for homicide, it is proper to prove tiie relations in which the deceased 
and accused lived with one another. 

On a trial for homicide, it is proper to prove the respective strength of the par- 
ties, blit not by evidence of specific acts. 

In cases of homiride, it is the dnty of the prosecution, ordinarily, to call and 
exiiinine, on belialf of the people, all those witnesses who were present at 
the tivuisaction, or who can give direct evidence on any material brandi of 
it, wiiether such witnesses be favorable or unfavorable to the proscention. 

Eurou to Saginaw Circuit. 

WiUiar/i II . Sioeet aud William A, Clarh^ for plaintiff in error. 

Isaac 2Iarsto76^ Attorney General, for the people. 

Campbell, J. Plaintiff* in error was convicted of the murder 
of Margaret Campiell^ hy personal violence committed on July 
25, 1873. They Inid liv'ed together for several months, and on 
the occasion of her death, she had been out on an errand of her 
own in the neighborhood, and on coming back into the house, 
entered the front door of the bar-room, and fell, or was knocked 
down upon the floor. While on the floor, there was evidence 
tending to show that Wellar told her to get up, and kicked her, 
and that he drew her from the bar-room, through the dining- 
room into a bed-room, where he left her, and where she after- 
wards died. The injury of which she died was inflicted on her 
left temple, and the evidence does not seem to liave been clear 
how she received it, or at what specific time. It was claimed by 
the prosecution to have been inflicted by a blow when she first 
came in, and if not, then by a blow or kick afterwards. All of 
the testimony is not returned, and the principal questions arise 
out of rulings %yhioh depend on the assumption that the jury 
might find that her death ivas caused by some violent act of 
Weltar's; which they must have done to convict him. There 
can he no question but that, if she so came to her death, lie was 
guilty of either murder or manslaughter; The complaint made 
against the charge is that a theory was put to the jmy, on. which 
they were instructed to find as murder wHat would, or at least 
'might,l)0 nfianslaughter/,; ■ ^ 

^ ' ; Th^re was nc proof ^ tending to show the uiSe of any weapon, 
atiid, i| , we m% |tidge from the dharge, the prosecution claimed 
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the fatal injury came from a blow of Wellar'^s fist, given as she 
entered the house. The judge seems to have regarded it as 
shown by a preponderance of proof, that tlie injury was invisible 
when she was in the bar-room, and that the principal dispute 
was as to how it was caused, whether by a blow, or kick, or by 
accident. It also appears that, if inflicted in that room, it did 
not produce insensibility at the time, if inflicted before the pris* 
oner dragged her into the bed-room. It does not appear from 
the case at what hour she died. 

It may be proper to remark that, vrhile it is not desirable to 
introduce all the testimony into a bill of exceptions, in a crim- 
inal case, it is important to indicate in some way the whole chain 
of facts which the evidence tends to prove. Without this, we 
cannot fully appreciate the relations of many of the rulings, or 
know wdiat instructions may be necessary to be sent down to the 
court below. The bill before us is full upon some things, but 
leaves out some things which it would have been better to in- 
clude. 

Upon any of the theories presented, there is no difBculty in 
seeing that if Wellar killed the deceased, and if he distinctly in- 
tended to kill her, his crime was murder. It is not claimed on 
his behalf that there was any proof which could reduce the act 
to manslaughter, if there was a specific design to take life. Up- 
on this the charge was full and pointed, and is not complained 
of. There was no claim that he had been provoked in such a 
way or to such an extent as to mitigate the intentional slaying 
to anything below one of the degrees of murder. 

But it is claimed that although the injury given was fatal, 
yet, if not intended to produce any such results, it was of such a 
character that the jury might, and probably should, have consid- 
ered it as resting on diflerent grounds from those which deter- 
mine responsibility for acts done with deadly weapons used in a 
way likely to produce dangerous consequences. But the charge 
of the court did hot permit them to take that view. 

It will be found, by careful inspection of the charge, that the 
court specifically instructed the Jury, that if WbIUt committed 
the homicide at all, it would be murder, and not manslaughter, 
unless it waf committed under such extreme provocation as is 
yacognked in the authorities as sufficient to reduce intentional 
l^d voluntary hqmicidei committed with a deadly wea|>pnvt;d 
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that degree of crime. And in this connection, the charge far- 
ther given that, if the intent of the respondent was to commit 
hodilj harm, he was responsible for the result, because he acted 
wilfully and maliciously in doing the injury, necessarily led to 
a conviction of murder, because there was no pretense of any 
provocation of that kind. 

Manslaughter is a very serious felony, and may be punished 
severely. The discretionary punishment for murder in the sec- 
ond degree comes considerably short of the maximum punish- 
ment for manslaughter. But the distinction is a vital one, rest- 
ing chiefly on the greater disregard of human life shown in the 
higher crime. And in determining whether a person who has 
killed another, without meaning to kill him, is guilty of murder 
or manslaughter, the nature and extent of the injury or wrong 
which was actually intended must usually be of controlling im- 
portance. 

It is not necessary in all cases that one held for m urder must have 
intended to take the life of the person he slays by his wrongful 
act. It is not always that he must have intended a personal in- 
jury to such person. But it is necessary that the intent with 
which he acted shall be equivalent in legal character to a crim- 
inal purpose aimed against life. Generally the intent must have 
been to commit either a specific felony, or at least an act involv- 
ing all the wickedness of a felony. And if the intent be directly 
to produce a bodily injury, it must be such an injury as may be 
expected to involve serious consequences, either periling life or 
leading to great bodily harm. There is no rule recognized as 
authority which will allow’ a conviction of murder where a fatal 
result was not intended, unless the injury intended was one of a 
very serious character, which might naturally and commonly in- 
volve loss of life, or grievous mischief. Every assault involves 
bodily harm. But any doctrine which would hold every assail- 
ant as a murderer, where death follows his act, would be barbar- 
ous and unreasonable. 

The language used in most of the statutes on felonious as- 
satilts is, an intent to do grievous bodily harm. Oarr. Sup., 
p. 2S7* And even such an assault, though unlawfully and ma- 
liciously ’^made^ is recognized as one where, if death fqllovved, 
the result would; not necessarny have been murder. Id. Our, own 
statutes have paade no;provision for r^nderin^ assault .felohl- 
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0113, unless committed witli a dangerous weapon, or with an in- 
tent to commit some felony. Oonip. L., cli. 244. 

Ill general, it has been held that where the assault is not com- 
mitted with a deadly w^eapon, the intent must be clearly feloni- 
ous, or the death will subject only to the charge of manslaughter. 
The presumption arising from the cliaracter of the instrument 
of violence is not conclusive in either way, but where such 
weapons are used as do not usually kill, the deadly intent ought 
to be left in no doubt. There are cases on record where death 
by beating and kicking has been held to warrant a verdict of 
murder, the murderous intent being found. But wliere there 
was no sucli intent, the ruling has been otherwise. In State v. 
McNab^ 20 N. H., 160, it is held that unless the unlawful act of 
violence intended was felonious, the offense was manslaughter. 
The same doctrine is laid down in State v. Smithy 32 Me., 369. 
That is the statutory rule in 'New Torkand in some other states. 

The wilful use of a deadly weapon, without excuse or provo- 
cation, in such a manner as to imperil life, is almost universally 
recognized as showing a felonious intent. See 2 Bish. Or. L., 
§§ 680, 681. But where the weapon or implement used is not 
likely to kill or to maim, the killing is held to be manslaughter, 
unless there is an actual intent wdiich shows a felonious purpose. 
See Tiirner^s Case^ 1 Eaym., 144, wdiere the servant was hit on 
the head with a clog; State i\ Jarrott^ 1 Ired., 76, where the blow 
was with a hickory stick; Holly v. State^ 10 Humph., 141, where 
a boy threw a stone; Hex v. Kelly ^ 1 Moo., C. 0., 113, where it 
was uncertain wdietlier a person was killed by a blow with the 
fist, which threw him on a brick, or by a blow from a brick, 
and the court held it a clear ease of manslaughter. In Dafry 

People^ 10 ]Sr. Y., 120, the distinctions are mentioned and re- 
lied upon, and in the opinion of Pari^bk, J., there are some re- 
marks very applicable. In the case of Go’m. v. WeUUr, 5 OusH., 
295, the rulings of which have been regarded as going beyond 
law in severity, thh q[uestion is dealt with in accordance with 
the same views, and quotations are given from East to the same 
purport ' , - . , ’ M ; ■ ■ ■ 

Tiie case of death in a prize fight is one of the commonest 
illustrations of manslaughter, where there is a deliberate arrange- 
ment to fight, and; wherei great' violence is always to be expected 
from tho strength of the parties ^xid the purpose , of ;fighting4ii| .. 
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one or tlic other is unable to continue the contest. A duel with 
deadly weapons renders every killing murder; but a fight with- 
out weapons, or with weapons not deadly, leads only to man- 
slaughter, unless death is intended. 1 East P. 0., 270; Mur^ 
fJixfs Case^ 0 0. & P., 103; Ilapgmvt^B Case 5 id., 170. 

Tlie case of Commomoealth v, Fox^ 7 Gray, 5S5, is one resem- 
bling the present in several respects, in which the olleiise was 
held manslaughter. 

The jury were sufScienlly and rightly charged upon the ex- 
tent of the respondent’s liahility for any intended kiUiiig. And 
if respondent wilfuliy and violently kicked the deceased in such 
a way as he must have known wmuld endanger her life, and her 
life was destroyed in that way, an actual intention of killing 
would not be necessary, as in such case the death w^ould have 
been a result he might fairly be held to regard as likely. But it 
was certainly open to him to claim that, whatever may have been 
the cause of death, he did nothing which was designed to pro- 
duce any serious or fatal mischief, and that the injury from 
which the deceased came to her death w^as not intentionally 
aimed at a vital spot, or one where the consequences would be 
probably or manifestly dangerous. We have no right to say 
tliat there was no room for a verdict of manslaughter, and the 
effect of the charge was to deny this. 

Most of the other questioiis are of such nature that, if arising 
on another trial, they will be presented in a more guarded form. 
Wo have no doubt it is imoper to show the previous relations of 
Wellar and the deceased, and that they may be of more or less 
importance in explaining conduct and motives. We are also 
inclined to think it ■would not be incompetent to show' the physical 
strength of tlio respective parties. It is objectionable, however, 
to prove these things by evidence of specific acts, especially where 
inferences might be drawn unfavorable to the prisoner’s charac- 
ter, which would not be relevant to the charge. These inquiries 
should be general,, and not leading, and should not, where it can 
be avoided, introduce irrelevant matter. 

We also think it was not correct jpractice to compel the de- 
fense, instead of the prosecution, to call the vv^itness Maladay. 
It appeared that he wm one of two persons present at the occur- 
rence for which Cellar ^vas on trial, and it farther appeared that 
name,wa3;enddrsed-,on.the;iufor^ 'one cf the.pepj^Ms, 
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witnesses, so that he was not unknown to the prosecution. It 
devolves on the prosecutor in a case of homicide, to connect the 
prisoner with the injury which is claimed to have been the cause 
of death, and to give all the testimonj in his power going to tlie 
proof of the cofj>u8 delict L The fact that the name of a witness 
is endorsed on the information does not of itself involve any 
necesspay obligation to do any more than have the witness in 
court ready to be examined. Ilex Simonds, 1 0. & P., 84; 
Hex JBeezley^ 4 id., 220; lieg. Hall, 9 id., 22; lieg. v. Bodle, 

6 id., 186; Reg, v. Vincent, 9 id., 91; Rex v, Harris, 7 id., 5S1. 
But in cases of homicide, and in others where analogous reasons 
exist, those witnesses w’ho were present at the transaction, or 
w^ho can give direct evidence on any material branch of it, should 
always be called, unless, possibly, where too numerous. If there 
is any other admissible reason, none has yet been passed upon, 
and none has been presented which could apply to the case be- 
fore us. If some one were to come for\vard and assert his lu’os- 
ence when he had not been seen or noticed by others, there might 
be room for questioning his position. But where there is no 
doubt or dispute as to the fact of presence, no such question can 
arise, and the only objection then will be, that lie may not be 
favorable to the prosecution. But this is no answer, any more 
than it would be if a subscribing witness stood in a similar posi- 
tion. As explained in Ilunl Reojple, 26 Midi., 406, and in. 
the English cases there referred to, a public prosecutor is not a 
plaintifl''s attorney, but a sworn minister of justice, as much 
bound to protect the innocent as to puz'sue the guilty, and he ha.s 
no right to suppress testimony. The fact that ho is compelled 
to call these witnesses, when he may not always find them dis- 
posed to frankness, entitles him, when it appears necessary, to 
press them with searching questions. Reg. v. Ball, 8 0. & F., 
745; Reg. v. Chapnan, 8 id., 558. By this means, and by lay- 
ing all the facts before the jury, they are quite as likely to get 
at the truth as if he were allowed to impeach the witnesses who 
disappointed him. Any intelligent Jury will readily discover, 
whether a witness whom the prosecutor ,has~ been compelled to 
call is fair or adverse, and can make all proper allowance for 
bias, or any other influence which, inay aflTeet his credit. If there 
is but a single eye witiiess, lie could not be impeached, and yet 
■ the danger of falsehood. uS’.quite 'great, ^ 'and’ thje;:el^hc6^.c||ts. 
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correction mucli less than where there are two, and both are 
called. And if sucli a witness need not be called by the prosecu- 
tion, the defense cannot impeach him, and must either call him, 
and run tlie risk of linding him against them, or, if they fail to 
call liirn, be prejudiced by the argument that they have omitted 
to prove what was in their power, and must have done so because 
tliey dared not call out tlie facts. There is no fairness in such a 
practice, and a prosecutor should not he permitted to resort to 
it. He is not rcspoiisihle for the shortcomings of his witnesses, 
and he is respoiisiblc for any obstacle tlirown in the way of elicit- 
ing all tlie facts. 

The judgment must be rerersed, and a new trial granted. The 
respondent to be remanded to the custody of the sheriff of Sag- 
inaw county. 

Cooley and CnrasTiANOY, JJ., concurred. 

Guaves, C. J., did not sit in this case. 


Lykcix vs. Commonwealth. 

(77 Pa. Si, 205.) 

Homicide : Provocation — Mmslaughter — hmmitij — Summoning j umj. 

Any en’or in tliits case in the suramoniug of the jiuy held cured by the statute 
of amendment. 

Where the prisoner, who lived with his sister, a married woman, went home 
late at night and, hearing a noise in liis sister's room, became suspicions that 
sometlnng wrong was going on; and, after listening awhile, becoming con- 
vinced that his suspicions were well founded, took out ins knife and opened 
it, broke open the door, and found liis .sister in the room in her night dress, 
and deceased in the bed, and, being greatly enraged, killed the adulterer, 
it was Iwlil, as a matter of law, that this was not such provocation as reduced 
the killing to manslaughter, . ^ 

It seem that seeing a married sister in the act of adultery is not such provoca- 
tion as to reduce the killing of the adulterer to manslaughter. 

Where insanity is relied on as a defense to a charge of murder, the defendant 
must satisfy the jmy that he was insane at the time of the killing. A. doubt 
as to liis sanily is not sufScieni 

Bead, 0. J. By the second section of the Act of the lOtli 
of April, 1867, it is inade the duty of the jury commissioners, 
president jadges, or additiotaal judges of their- respective dis-':' 
^triotSj'to ut the 'seat of', ,.of ihe co,uh’,ty htdeast .Airty^^,) 
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days before the first term of the court of common pleas, in 
every year, and select the jurors agreeably to the provisions of 
said section, who are to serve as jurors in the several courts of 
such county during that year. The names of the persons so se- 
lected shall be placed by them, or a majority of them, in the 
proper wheel, in the mode and manner directed by law. The 
third section describes how the jury commissioners and sherifi* 
shall draw from the proper jury wheel the difierent panels of 
jurors. 

Tiie precepts in this case, and the venires for the grand and 
petit or traverse jurors, were issued on the 2d of April, 1872, 
and on the loth of the same month, were returned in due form 
by the sheriff’ and jury commissioners, by whom the names of 
the grand and traverse jurors were drawn from the jury wheel 
in due form of law. The error assigned in both cases is the 
same; the clerical error of using the words commissioners of 
said county,’’ instead of ‘“jury commissioners.” Everything 
else in the whole proceeding was right, and the alleged error was 
not discovered until several months after the trial. 

These alleged defects or errors are cured by the 53d section of 
the Criminal Procedure Act of the 31st of March, 18G0, which 
enacts that no verdict in any criminal court shall be set aside, 
nor shall any judgment be arrested or reversed, nor sentence de- 
layed for any defect or error in the issued from any 

court, or the venire issued for the summoning and returning of 
jurors, or any defect or error in drawing or returning any juror 
or panel of jurors, but a trial or agreement to try on the merits, 
or pleading guilty on the general issue in any case, shall he a 
waiver of all error and defects in or relative or appertaining to 
the said precept, venire, drawing, or summoning and returning 
of jurors.” 

Ambrose E. Lynch was indicted for the murder of William 
Iladfield, on the night of the 12th of JunOj, 1872, by stabbing 
him with a knife, and was tried in July, of the same year, and 
convicted of murder in the first degree. The circumstances at- 
tending the murder are few, and may be told very briefly. The 
sister of the plaintiff in error , lived in a small house in Alle- 
gheny City,' of whom the defendant Lynch was a guest. Late ‘ 
at night Lynch came in by a side door, and was in only a few 
minutes when he feard a listened, and heard a*ci:;eaking; 
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took out liis knife and opened it; lie put his shoulder to the door 
and shoved it; it did not go in the first time; put his shoulder 
to it the second time and it went in, and he saw his sister ^ret- 
ting out of bed. He struck the deceased twice in tlie back, in 
the bed, with his knife, and a third time, when on tlie floor, in 
the breast. This last was the mortal wound, of which liadfield 
died between twelve and one o’clock the same night. "\Ye have 
omitted the profane and blasphemous language made use of by 
the defendant Lynch, 

We have read over, with great care, the very able charge of 
Judge Staueett, who explains very fully to the jury the differ- 
ent degrees of felonious homicide, murder in the first degree, 
murder in the second degree, voluntary and involuntary man- 
slaughter. 

This brings us naturally to a part of the charge following this 
explanation, which is assigned as the fifth error. It is evident, 
from the language used, that the prisoner’s counsel was endeav- 
oring to reduce the crime to that of voluntary manslaughter, 
with which the court certainly did not agree.. It is claimed,” 
said the learned judge, “by the prisoner in this case, that on 
going to his sister’s house at a late hour in the night, lie heard 
a noise in her room; suspected that something wrong was going 
on there; listened awhile, and becoming convinced that his sus- 
picions were well founded, he, took out his knife and opened it, 
put his shoulder to the door, forced it in, and found his sister 
there in her niglit dross, and the deceased in the room with her; 
that he was greatly excited and enraged, and in the heat of pas- 
sion thus generated, he stabbed the deceased twice in the back 
and once in the breast. Assuming all this to be true, does it 
amount in law to sufficient cause of provocation to reduce the 
killing to manslaughter? We are* of opinion that it does not; 
that there is nothing in these circumstances, as they are claimed 
to exist, by the prisoner, that would reduce the grade of the of* 
fense to voluntary manslaughter. It is the duty of the court to 
say, as a matter of law, what fact or facts will amount to suffi- 
cient legal provocation if they are found by the jury. In other 
words, it is for the, Jury to find what, the facts are, and for the 
court to say wha-t effect shall he given them. Assuming^ then, 
the facts to, be as claimed by the prisoner, in this regard; we say 

tm tl% do, not amount te vs^#^ ^?gal provocation;; 
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as would reduce the grade of a felonious homicide to man- 
slaughter. 

In all this there was clearly no error. The third error as- 
signed is, to the answer of the court to the defendant’s first point, 
which was, ‘‘ that if on the night of the killing, defendant found, 
or supposed he found, the deceased in bed with defendant’s mar- 
ried sister, and was thereby so much excited as for the time to 
overwhelm his reason, conscience and judgment, and cause him 
to act from an uncontrollable and irresistible impulse, the law 
will not hold him responsible.” 

This seems very vague and uncertain, but the court say, 
the point seems to amount to the proposition, tlxat if the pris- 
oner was temporarily insane at the time he did the cutting, he 
is not guilty of any legal offense, it is affirmed as an abstract 
principle of law. If the defendant was actually insane at the 
time, this of course relieves him from criminal responsibility, 
from whatever cause the insanity arose. 

But the jury must not confound anger or wrath wuth actual 
insanity, because, however absui’d or unreasonable a man may 
act when exceedingly angry, either with or without cause, if his 
reason is not actually dethroned, it is no legal excuse for viola- 
tion of law.” There is no error in this answer. 

The fourth error assigned is to the answer to the defendant’s 
second ];)oint 5 which is: “That if the jury have a reasonable 
doubt as to the condition of defendant’s mind, at the time the 
act was done, he is entitled to the benefit of such doubt, and they 
cannot convict,” 

As to the second point, the court said, “ the law of the state is, 
that when the killing is admitted, and insanity or want of legal 
responsibility is alleged as an excuse, it is the duty of the defend- 
ant to satisfy the jury that insanity actually existed at ‘the time 
of the act, and a doubt as to such insanity will not justify the 
Jury in acquitting upon that ground. The law presumes sanity 
when an act is done, if no insanity is shown by the evidence, 
and when it appears a man was sane shortly preceding the act, 
and shortly after, the presumption of sanity exists at the time 
of the act, and no jury have a right to . assume otherwise, urn 
iefes evidence in connection with the act convinces them that the 
defendant wa^ actually insane at the moment the act was cbm- 
mitted. .This point is refused, and rightly, and it 
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giiment to show that the court were entirely correct in their 
ruling and answer. 

The sixth error is not sustained, for it is clear the ingredients 
necessary to constitute murder in the first degree were proved 
to exist, and in determining this to be the case, we have reviewed 
both the law and the evidence. 

Sentence affirmed and record remitted. 


Kaffeuty vs. People. 

(69 III., 111.) 

Homicide : Arrest — W arrant issued in hlanh. 

On a trial for murder, where evidence was given hy the respondents that 
the homicide was committed by the respondent in resisting an utterly illegal 
and unjustifiable arrest, attempted by the deceased who was a policeman, 
it was held that the offense was no more than manslaughter, and that the 
court erred in excluding this evidence from the consideration of the jury. 

A warrant signed by a magistrate in blank and afterwards filled up by a po- 
lice sergeant with whom it had been left has, although regular on its face, 
no legal force or validity whatever, but is an absolute nullity; and if an of- 
ficer is killed in attempting to make any an’est under it, the offense is but 
manslaughter. 

Scott, J. dissenting. 

McAxxister, J. The plaintiff in error having been found 
guilty upon an indictment, for the murder of one Patrick 
O’Meara, and sentenced to suffer the penalty of death, has 
caused the evidence, together with the rulings of the court and 
exceptions taken, to be preserved in a bill of exceptions, and 
brought the record to this court for review, upon wTit of error. 

Yarious errors have been assigned, among which is the exclu- 
sion of proper evidence, and overruling his motion for a new 
trial. 

We propose to consider but one question presented, and that 
is one vitally affecting the merits of the case, and which can- 
not disregard without overriding a plain and well settled rule of 
la^v, based tipoii a foundation no less solid than the natural 
rights of person^ liberty and , security — rights held sacred by 
the ddmmon law, and recQgni^ed and protected by ^nstitatioBal 
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The record contains evidence tending to show that the hoini- 
cide was coiniiiitted by the prisoner in resisting the deceased, 
who was a policeman of the city of Chicago, whilst engaged in 
connection with another policeman, whom he was aiding, in the 
act of committing an illegal and wliolly unjustifiable invasion 
of plainfiff’s liberty, by attempting to seize his person and take 
him off to prison, without any authority in law so to do. 

The circumstances, which the evidence tends to prove, -were 
briefly these: At a little after midnight of the night of the 4th, 
and in the early morning of the. 5th of August, 1872. tlie pris- 
oner was sitting quietly and peaceably by a table in a saloon, 
when O’Meara, the deceased, and another policeman of the name 
of Scanlan, came in. O’Meara immediately pointed tlie pris- 
oner out to Scanlan. The prisoner upon seeing O’Meara, ad- 
dressed him in a friendly man nei*, asldng him to take something 
to drink, or a cigar, which was declined. Scanlan then went di- 
rectly up to the prisoner, tapped him on the shoulder, and told 
him he had a warrant for him. The prisoner demanded the 
reading of the warrant, which was done, and the prisoner ap- 
parently submitted to the arrest; but immediately threatened, to 
shoot the first man who should lay a hand upon him. O'Meara, 
who came with a slung shot hung to his wrist, stationed himself 
at the outer door to prevent prisoner’s escape, while Scanlan 
kept himself in position to guard a back door. 

All this occurred in a brief space of time; and while O’Meara, 
with a slungshot suspended from his wrist was thus guarding 
the door which led into the street, the prisoner shot him with a 
pistol, inflicting a mortal wound. There is not the slightest pre- 
tense in the case that the prisoner had been accused or suspected 
of having committed any felony, or that he, at any time, was in 
the act of committing a misdemeanor, qr even any violation of a 
city ordinance. The facts appearing from the tendency of the 
evidence are, that the homicide was committed while the de- 
ceased was assisting in the arrest of the prisoner iinder the cir- 
cumstances stated. 27o attempt was made by the state’s attor 
ney, on the trial, to show that the, prisoner had been charged 
with the commission of any felony, or to piwe that either of 
the policemen in question had in their possession, at the time, 
any lawful, writ or warrant authorizing the prisoner’s. arrek. 
But the. counsel for the prisoner caused to prpdue^diand 
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identified the supposed warrant which the policeman had, and 
upon which the arrest was made, and established, by undisputed 
evidence, that police sergeant Hood had in liis drawer a number 
of blank summonses and warrants, which had been signed by 
police magistrate Banyon, and which the sergeant had been ae- 
cnstorned to fill up in the absence of the magistrate, and use, 
from time to time, as exigencies might require. That from these 
blanks he, on Sunday, August 4, 1872, filled up the one in ques- 
tion, putting the prisoner’s name into it, in the absence of the 
magistrate; and to avoid the appearance of having been issued 
on Sunday, it was dated the 5th of August. This paper was 
delivered to Scanlan, and he and O'Meara proceeded, as the evi- 
dence clearly shows, to hunt for the prisoner all that Sunday 
night, with the intention of arresting him on that pretended j)ro- 
cess, as soon as midnight %vas passed, if they could find him. 
When the supposed warrant was introduced in evidence, and 
the testimony showing how it was brought into existence was 
given, the court, upon the motion of the state’s attorney, ex- 
cluded the warrant and all evidence relating to it, from the jury, 
as incompetent; to which the prisoner’s counsel excepted. 

The supposed warrant, as filled out by the sergeant, was di- 
rected to any constable or policeman of the city of Chicago, 
commanding them to take the body of one Christopher Rafferty, 
and bring him forthwith before the magistrate, unless special 
bail should be entered; and if such bail should be entered, then 
to command Rafferty to appear before such magistrate at eight 
o’clock A. M., on the 10th day of August, 1872, at his office, 
etc., “ to answer the complaint of the city of Chicago in a plea of 
debt for a failure to pay said city a certain demand, not exceed- 
ing one hundred dollars, for a violation of an ordinance of said 
city, entitled an ordinance for revising and consolidating the 
general ordinances of the city of Chicago, passed October 23, 
I860, to wit; For committing a hreach of the peaee^ and mak- 
ing an improper noue and dietn/rbance in mid oity^ or for 
ing threatening or ahmive language towards another person^ 
tending to a breach of the peace, in violation of section 29 of 
chapter 25 of said ordinance, and hereof make due return as 
thedaw directs*' ' ‘'i''' 

, ; *< Given iihder my hapd and. seal this 5& day of August, 1873. 

vV \ o,' ' ' fyeUmpf^ the 
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The sixth section of chapter eleven of the charter of Chicago 
(Gary’s Laws, 114) declares as follows: ‘‘In all prosecutions 
for any violation of any ordinance, by-law, police or other regu- 
lation, the first process shall be a summons, unless oath or affir- 
mation he made for a warranty as in other casesi^^ And by 
section 1 of chapter 33 of ordinances (Gary’s Laws, 306), it is 
provided that the several inenibers of the police force “ shall 
have power to arrest all persons in the city found in the act of 
violating any law or ordinance, or aiding and abetting in any 
such violation.” 

It is clear, beyond doubt, that there was not the slightest au- 
thority in Scanlan and the deceased to arrest the prisoner, unless 
it can be found in the supposed writ or warrant, which the court 
excluded. And it cannot be denied that the legality of the arrest 
of the prisoner was a material question in determining the char- 
acter of the homicide; for it is a well establislied rule, that 
where persons have authority to arrest, and are resisted and 
killed in the proper exercise of such authority, the homicide is 
murder in all who take part in such resistance. And, on the 
other hand, it is equally 'well settled, that where the arrest is 
illegal, the offense is reduced to manslaugliter. Foster, 270; 
Hale’s P. 0., 465. 

If, therefore, it be conceded that the warrant was legal, then, 
inasmuch as the policeman had no authority to arrest the pris- 
oner without it, the production of the 'warrant in evidence was 
necessary in order to a conviction for murder. But if it was, to 
all intents and purposes, illegal and void, then the supposed 
warrant and tlie testimony showing its nullity, wore co.mpotent 
and proper for the accused, in order to show that the character 
of the homicide was manslaughter and not mui'der. 

"We have seen that, by the express provisions of the charter of 
Chicago, lip process of the kind in question could have been 
lawfully issued by the magistrate himself, without an oath dr 
affirmation made for the warrant as in otJiier cases; and yet, we 
find blanks, signed by the magistrate, put into the hands of a 
sergeant of police, filled out by him and lised as legal process 
' with which to arrest the citi;sens of , tlie state, 'with full knowl- 
edge, as we must presume, #u. the part of the magistrate and 
,sergeant,'that: they were ab^putlnto u8e,.witiaout the 'required 
oath,. ^ach:cdn;du.ct is 
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the highest degree, and it is a matter of no astonishment that 
such tragical results followed. But wlien so tilled out, the 
paper was an absolute nullity. It did not issue in the ordinary 
course of justice, from a court or magistrate. It did not issue 
from the magistrate at all; because, when it went from his con- 
trol, it contained no authority, express or implied, to arrest and 
imprison lialferty or anybody else. 

The law on this subject is clear and explicit. ‘^^But if the 
process is defective in the frame of it, as, if there he a mistake 
in the name of the person on whom it is to be executed, or if the 
name of such jpersoii^ or of the otlicer, he inserted wlt/umt ati- 
thority^ or after the issuing of the process, or if the officer ex- 
ceeded liis authority, the killing of the officer in such case by the 
party wmuld be manslaughter only.” 2 Arch. Cr. Pr. and PL, 2T2. 

It is a general rule that when persons liave authority to ar- 
rest or imprison, and, using the proper means for that purpose, 
are resisted in so doing and killed, it will he murder in all who 
take part in such resistance.” I'oster, 270. But three things 
are to be attended to in matters of this kind; the legality of the 
deceased’s authority, the legality of the manner in which he ex- 
ecuted it, and the defendant’s knowledge of that authority; for, 
if an officer be killed in attempting to execute a writ or warrant 
invalid on the face of it, or if issued with a hlcmlc in it^ and the 
Hank afterwards filled or if issued with an insufficient des- 

cription of the defendant, or against the wrong j)erson, or out of 
the district in which alone it could be lawfully executed; or if a 
private person interfere and act Jn a case wdiere he has no author- 
ity by law to do so, or if the defendant have no knowledge of 
the officer’s business, or of the intention with which a private 
person interferes, and the officer or private person be resisted 
or killed, the killing will be manslaughter only.” 1 Hale’s P, 
0., 465. See also Ilousinu. Barrow^ % Burnf. and East, 122; 
Bern V, Jlood^ 1 Moo. 0. 0.; 1 East P. 0., 110, 111. 

Eoscoe, in his work on Criminal Evidence, 698, says: the 

process be defective in the frame of it^ as, if there be a mistake 
in the name or , addition of the party, or if the mme of the par- 
ty^ or of the pffleet, he inserted' wUho'ut authority ^ and afier the 
issmpg of the process^ and the officer, in' attemptmg to execute, 
it,’ be; killed, thife is bnly manslaughter in' the person whoB^ lib* 
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Siicli, undoubtedly, is the law, and tlie evidence excluded 
would bring the prisoner’s case fully within it. TIis name was 
inserted in the warrant by the sergeant of police, after it had 
been delivered to him by the magistrate, and consequently with- 
out authority. These facts, if found by the jury, should deter- 
mine the character of the homicide to be manslaughter, unless 
the proof showed express malice towards the deceased. 3 Greenl. 
Ev.,p. 106, sec. 123; Roberts u The State^ Id Mo., 138. No 
authority has been cited, and we hazard nothing in saying that 
none can be found which would justify the exclusion of this evi- 
dence under the circumstances of this case. The accused had 
the legal right to have it go to the jury, because it was material 
in determining the character of the homicide. This was a ques- 
tion exclusively for tlie jury, and as to which we do not wish to 
be understood as expressing any opinion. For this error the 
judgment will be reversed and the cause remanded. 

Judgment reversed. 

Scott, J. I cannot yield my assent to all the reasoning of the 
majority of the court. 

It seems to me the rule announced may be liable to an improp- 
er construction. An otEcer is not bound, at his peril, to judge 
whether the writ he is about to seiwe is, in fact, legal, or wheth- 
er the magistrate, who issued it, was guilty of misconduct in 
not complying with all the provisions of the law. It would be 
requiring too much of him to so hold. If the opinion of the 
court can be construed into holding a contrary doctrine, I do not 
concur in it. The general rule is, the officer may rightfully ex- 
ecute, or assist in the execution of any process, regular, on its 
face, without putting his life in jeopardy at the hands of offen- 
ders against the law. Any other rule would be unreasonable. 

There can be no question, the law is^ if a party in resisting an 
unlawful arrest commits a homicide, the crime will be man- 
slaughter and not murder. It is always,, however, a question of 
fact, to be found from the evidence. . 

In this view of the law, it wbuld have been proper, no doubt, 
for the court to have'pemitt^.to jury to consider the eyidehee 
tendered^ however slight it, might be, on the question whether 
the homicide was in fafet oc^lh:^tted in resisting m unlawful ar* 
^ 'rest / 'V ■ 
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There is do pretense the deceased was, himself, about to serve 
any process, and it may be the jury will find that he was not 
even assisting Seaulan to arrest the accused when the fatal wound 
was inflicted. If so, the evidence will be immaterial. 


Coffman m . Commonwealtu. 

(10 Biiali, Ky., 495.) 

Homicide : Confessions — Erroneous charges — Mctnslaughier ~ Self-defense — 
Death from surgical operation. 


Where the prosecution have proved declaa-ations of the respondent relative to 
the homicide by a witness who states that he did not hear all that respond- 
ent said at the time, the respondent has a right to prove by other witnesses 
who were present all that he said at the time tending to exonerate himself. 

A charge which enumerates the facts wliicli the evidence tends to prove is erro- 
neous. The charge should point out the facts necessary to he found, and 
then leave to the counsel to argue and tlie jury to determine whether or not 
the evidence proves these facts. 

It is not necessary that respondent should be without fault in order to reduce 
the killing of deceased by a blow of the fist in a sudden queirrel to man- 
slaughter. 

In order to excuse a homicide on the ground of self-defense, it is not necessary 
that there should be iininediately impending danger. If the respondent be- 
lieved, and had reasonable ground to believe, that there was immediate im- 
pending danger, and he had no other apparent and safe means of escape, 
he had a right to strike, although in fact there was no danger. 

In cases of homicide, if an operation is performed on the deceased, such as an 
ordinarily prudent and skilful surgeon to be procured in the neighborhood 
would deem necessary, and such operation is perfonned with ordinary skill, 
the respondent is res]ionsible for the death, although the operation and not 
the wound made by him caused the death. 

In cases of homicide, if an operation is performed on the deceased, such as would 
not' be deemed necessary by such ordinarily prudent and skilful surgeon as 
can be procured in tlie neighborhood, or if it would have been deemed neces- 
saiy but was not performed with ordinary skill, and death results from the 
operation and not from the injuries mfiictcd by the respondent, the respond- 
ent blight to be acquitted, even though the injuries indicted by Iiini might 
eventually have proved fatal. 


OoFEE, J. Having been found guilty of manslaughter, arid 
sentenced to confiiieinent in the penitentiary for eight j^ears,, for 
killing John Ilarriaonj the appellant seeks a reversal of that . 
judgment on two grounds; that the court erred in ex;clud- , 
ing important legal eVfdenee, offered by him; and that ; 

0rred’;tprMfe 
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1. A witness for tlie commonwealtli proved declarations made 
by appellant relative to the homicide, but stated that he did not 
hear all that the appellant said at the time; and appellant offered 
to prove by other witnesses who were present at the time and 
heard the words proved by the commonwealth’s witness, other 
statements made in the same conversation, tending to make out 
the defense. This was objected to and excluded; but while we 
regard the evidence as competent, if the declarations testified to 
by the witness for the appellee w’ere introduced by the common- 
wealth, yet as it does not appear who brought out the evidence 
of the declarations, %ve cannot decide that the court erred in ex- 
cluding the evidence offered by appellant. 

2. The instructions given are nearly all objectionable because 
of an attempt made to enumerate the collateral facts which the 
evidence tended to prove, instead of being hypothecated upon the^ 
facts necessary to constitute guilt or to make out a defense. The 
objection to an attempt to enumerate the facts which the evi- 
dence tends to prove, instead of basing the instructions on the 
facts necessary to be found by the jury, is that it unnecessarily 
lengthens the instructions, and is on that account calculated to 
confuse and mislead the jury; and it Is liable to the further ob- 
jection that by giving prominence to the facts enumerated, other 
facts not recited seem to be subordinated, and may on that ac- 
count be overlooked by the jury; or they may conclude that as 
the court has referred to a part and omitted to mention other 
facts which the evidence tends to prove, such facts were deemed 
by the court of no importance. Instructions ought, therefore, as 
a general rule, to he based only upon such facts as must he found 
by the jury in order to establish guilt or to make out a defense, 
thus leaving to counsel to argue the evidence tending to estab- 
lish the essential facts, and to the jury to decide how far the 
evidence establishes them. 

The jury were told in substance, in the second instruction, that 
if the appellant , and the deceased had a sudden quarrel, and 
without fault on hi$ part^ appellant in sudden heat and passion, 
and , not to defend himself from immediate^ impending and 
thfeatened danger, struck the deceased and knocked him down, 
and he was injured by the fall and died from the injury^ they 
should find the appellant guilty of manslaughter. , ; 

^ This instruction dbe^ apt ' correctly lay dow-n the law pf self-, : 
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defense, and is also objectionable on tbe ground that it required 
tliat the appellant sliould have been without fanJt before tlie 
heat of passion could reduce a Ivilling' done by a blow of the fist 
in a sudden quarrel from murder to manslaughter. It is not 
necessary, in order to excuse a homicide on the ground of self- 
defense, that there should be actual, wimedlate, inqjendiiig dan- 
ger. If the appellant believed, and had reasonable ground to 
believe, there was immediate imj^endlng, danger, and he had no 
other apparent and safe means of escape, he had a right to strike, 
although the supposed danger may not in fact have existed. 

In the third instruction, the jury were told that if an alterca- 
tion took place between the parties in a grocery, where they 
seem to have met, and the deceased invited the appellant to go 
with him into the street and settle the matter, and tlie appellant 
voluntarily went with him to settle the matter, and after getting 
into the street, angry %vords were used by both, and both were 
ready and willing to fight, and they did light, and appellant 
wounded the deceased, and he died from the effect of the wounds, 
appellant was guilty of manslaughter. This instruction was 
erroneous. The appellant may have gone out for an amicable 
settlement and with no hostile intention; and if he did so, and 
a quarrel arose and a fight ensued, his right of self-defense was 
unafiected by the fact that he had gone voluntarily. 

The qualification of the fifth instruction was also erroneous,' 
In it the jury were told, after a recital of many facts w'hich the 
evidence tended to prove, that if in view of such facts appellant 
believed and had reasonable grounds to believe deceased would 
proceed immediately to inflict bodily harm u 2 )on him with a 
knife, and that he^ would, do so unless prevented by such act of 
self-defense as was then in his power, then appellant's acts were 
excusable on the ground of self-defense and apparent necessity. 
Thus far, aside from the improper recital of collateral facts, the 
ilistructimi was correct, but it was qualified as follows: ‘^Unless 
the jury find, when the j^artiee wmt to settle the matters 
bepwm^iihmn^ not in mnmahle hut hy force and molence^ 
of m,dny,may' th0 might aHee hetween them^ then they cannot 
acquit on the groiihd of self-defense and apparent necessi ty, and 
wilVfind a^^tated in the third ins for manslaught- 
er. . The^qualifleation, was cieaidy. erroiiahnSj baea^^ it assumed 
that' tfie paHips- matters h^tw^e^n them, 'in 



296 AMERICAN CRIMINAL REPORTS, 

an amioable way^ hut hy force and violence^ or in any way that 
might arise heticeen them. 

The evidence tended to prove that the appellant knocked the 
deceased down with his fist, and that he fell with his head against 
a post from which a nail protruded one-half or three-quarters of 
an inch, and that liis head struck tlie nail and tlie scalp was cut; 
that the appellant stamped upon the body of the deceased with 
his foot, and that the latter w’-as insensible from tliat time until 
his death, the symptoms indicating that there was corapi'ession 
of the brain. 

A medical witness testified that he cut into the skull at the 
wmund made by the nail, but discovered no evidence of injury to 
the bone; but he, and other physicians, believing there was com- 
pression or extravasation of blood on the brain, and that the pa- 
tient would die unless he could be relieved by trephining, they 
as a last resort sawed out a piece of the skull-bone about an inch 
in diameter and removed it, and found clotted blood resting on 
the brain; that they did not remove the blood, but placed the 
piece of bone in the aperture and left it there. Thi^ vras a day 
or two before the patient died. 

In view of this evidence the court gave the following instruc- 
tions, viz.: The court instructs the jury that though they may 
believe the death of Harrison 'was caused by the surgical opera- 
tion, yet if the operation was performed hy physicians as a rem- 
edy for the wotmds inflicted hy the defendant^ they cannot ao- 
gmt him on that ground,^'^ 

"We cannot approve this as a principle of the law of the land. 
The mere fact that the operation was performed by physicians 
as a remedy for the wounds inflicted by the appellant, without 
any reference to the question whether such an , operation was 
reasonably deemed to be necessary, or was performed by men of 
ordinary skill as surgeons, or in an ordinarily skilful manner, 
cannot render the appellant legally responsible for the death of 
Harrison, if in fact the operation and not the injuries inflicted 
by him caused his death. , 

The rule deduciblo from the aiiithorities seems to be that vrhere . 
the wound is apparently mortal, and a surgical operation is per- ' 
formed in a proper manner, under circumstances which render ' ^ 
it necessary in the opinion of competent surgeons, upon one vyho ; : 

’ has been wounded by vanotiber, and such ope;ratioh4^:il$e3f4iie‘;’^i 
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immediate cause of the death, the iiersoii who inflicted die wound 
will be responsible. Gonnaoiiwealtk v. IIcFike, 3 Gush., 181; 
Farsons v. The Sinte^ 21 Ala., 300. But if the death resulted 
from grossly erroneous surgical or medical treatment, the origi- 
nal author will not be responsible. 21 Ala., 300. 

It should, therefore, have been left to the jury in this case to 
say whether the operation performed on the deceased was such as 
ordinarily prudent and shilful surgeons, such as were to be pro- 
cured in the neighborhood, would liave deemed necessary under 
the circumstances in view of the condition of the patient, and 
whether it was perforined with ordinary skill; and they should 
have been told that if they found the affirmative of these propo- 
sitions, the ap]>ellant was responsible, although the operation and 
not the wound inflicted by him caused the death ; but that, if 
they found that the operation would not have been deemed neces- 
sary by such ordinarily prudent and skilful physicians and sur- 
geons, or if it would have been deemed necessary and was not 
performed with ordinary skill, and the death resulted from the 
operation and not from the injuries inflicted by appellant, they 
ought to acquit him, even though they might believe such inju- 
ries would eventually have proved fatal. 

For the errors indicated, the judgment is reversed, and the cause 
is mnanded for further proceedings not inconsistent wdtli this 
opinion. Jitdgment reversed. 


OnTWEiN m Commonwealth. 

(70 Pa. St., 414.) 

Homicide: Insanity, 

A charge that *‘'i£ the jury have a reasonable doubt of the sanity of the pris- 
oner at the time of the killing, they cannotconvict is properly refused 
To justify an acquittal, in cases of homicide, on the ground of insanity, the evi- 
dence mustibe sUfScient to satisfy the minds of the jury that the respond- 
ent was ihs^e at the time of the kilHng, A doubt is not sufficient. ' 

' 0, J. , The. chief question in this case arises under the 

. fifth, ippmt th0, prispnery which was negatived by the courts 
'.below* It is^thk; 

If ;the”'|hry’''haye ,a; Teasonable donbt'of -the'samty'bf the 
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The industry of the able counsel of the prisoner lias collected 
and classified many cases on this point. While we think their 
weight accords with our own conclusions, we cannot lie!]) per- 
ceiving, in their number and variety, that the decision of the 
question should rest rather on a sound basis of principle than on 
the conclusions of other courts. In order to apprehend the true 
force of the principles to he applied, we must keep in the fore- 
ground the facts of the case before any question of insanity can 
arise. Insanity is a defense. It presupposes the proof of the 
facts which constitute a legal crime, and is set up in avoidance 
of punishment. Keeping in mind, then, that an act of wilful 
and malicious killing has been proved and requires a verdict of 
murder, the prisoner, as a defense, avers that ho was of unsound 
mind at the time of the killing, and incapable of controlling his 
will; and, therefore, that he is not legally responsible for his 
act. This is the precise view that tlie statute itself takes of the 
defense, in declaring the duty of the jinw in respect to it. The 
66th section of the Criminal Code of 81st March, 1860, taken 
from the act of 1836, provides: In every case in wliich it shall 
he given in evidence, upon the trial of any person charged with 
any crime or misdemeanor, that such person was insane at 
the time of the commission of such offense, and lie shall 
be acquitted, the jury shall be required to find specially whether 
such person was insane at the time of tlie commission of such 
offense and declare wlictlier he was acquitted by them on the 
ground or such insanity.” Thus the verdict must find the fact 
of insanity, and that the acquittal is because the fact is so 
found. The law then provides for the proper custody of the 
insane prisoner. This being the provision of the statute, it is 
evident that a jury, before finding the fact of insanity specially, 
must be satisfied of it by the evidence. A reasonable doubt 
of the fact of insanity cannot, therefore, be a true basis of the 
finding of it as a fact, and as ground of acquittal and hi legal 
custody. To doubt one’s sanity is not necessarily to be convinced 
of his insanity. > ’ , , ' 

It has been said in a nearly analogous case, As to whether a. 
reasonable doubt' shall establish- the existence of % plea of .self- 
defense,.! ,tai:e the law^to be ,lf there be a reasonable doubt 
, that 'any; offepso'hasi'been by the pri$pnerj;'it dperates 

:■ tpiequit;:'; 4early 
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tlie prisoner, purposely, witli a deadly weapon, an illegal homi- 
cide of some kind is established, and the burden then falls upon 
the prisoner, and not on the commonwealth, to show that it ^Ya 3 
excusable as an act of self-defense. If, then, his extenuation is 
in doubt, he cannot be acquitted of all crime, but must be con- 
victed of homicide in some one of its grades — manslaughter at 
least. Commonwealth Drum, P. P. Smith, 22. Such, also, 
was the opinion of the late Chief Justice Lewis, a most excellent 
criminal law judge, when president of the Lancaster county oyer 
and terminer, in the trial of John Haggerty, in the year ISAT. 
Lewis, U. S. Grim. Law, 402. He said, p. 406: “The jury will 
decide upon the degree of intoxication, if any existed, and upon 
the existence of insanity. The burden of proof of this defense 
rests upon the prisoner; the fact of killing under circumstances 
of deliberation detailed in this case being established, the in- 
sanity which furnishes a defense must be shown to have existed 
at the time the act was committed. The evidence must be such 
as satisfies the minds of the jury.’’ Thus, according to both 
statutoi’y and judicial interpretation, the evidence to establish in- 
sanity as a defense must be satisfactory, and not merely doubtful. 

If w’e now analysje the subject, we shall find that this is the 
only safe conclusion for society, while it is just to the prisoner. 
Soundness of mind is the natural and normal condition of man, 
and is necessarily presumed, not only because the fact is gener- 
ally so, but because a contrary presumption would be fatal to 
the interests of society. No one can justly claim iiTespoiisibil- 
ity for his act contrary to the known nature of the race of which 
he is one. He must be treated and be adjudged to be a reasona- 
ble being until a fact so abnormal as a want of reason positively 
appears. It is, therefore, not unjust to him that he should be so 
conclusively presumed to be, until the contrary is made to appear 
on his behalf. To be so made to appear to the tribunal deter- 
mining the fact, the evidence of it must be satisfactory and not 
ilierely doubtful, as nothing less than satisfaction can determine 
a reasonable mind to believe a fact contrary to the course of na- 
ture. Jt cannot, therefore, be said to be cruel to the prisoner, 
to hold him, to the. same responsibility, for his act, as that to 
which all reasonable being$ of his are held, until the fact is 
Jositively i^roved thxxt he' is not reasonable.; This statement 
'rives'ad^Hiohal ;fbroc? opinions ;of ,Ohief ; Jns'tice;.GibBpn,; ' 
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in tlie case of The Commonioealih v. Mashler^ tried before liim 
and Justices Bell and Coulter, in Philadelphia, and quoted from 
in Lewis’s U. S. C. L., 408-4. ‘‘ Insanity,” lie says, ‘‘ is mental 
or moral, the latter being sometimes called homicidal mania, and 
properly so. A man may be mad on all subjects, and then, 
though he may liave a glimmering of reason, he is not a respon- 
sible agent. This is general Insanity; but if it be not so great 
in its extent or deorree as to blind him to the nature and conse- 
quences of liis moral duty, it is no defense to an accusation of 
crime. It must be so great as entirely to destroy his perception 
of right and wrong, and it is not until that iierception is thus 
destroyed that he ceases to be responsible. It must amount to 
delusion or hallucination controlling his will, making the com- 
mission of the act, in his apprehension, a duty of overruling 
necessity,” Again: ‘^Partial insanity is confined to a particu- 
lar subject, being sane on every other. In that species of mad- 
ness it is plain that he is a responsible agent if he were not in- 
stigated by his madness to perpetrate the act. He continues to 
be a legitimate subject of punishment, although he may be 
laboring under a moral obliquity of perception, as much so as if 
he were merely laboring under an obliquity of vision.” And 
again: ^^The law is, that whether the insanity be general or 
partial, the degree of it must be so great as to have controlled 
the will of its subject and to have taken from him the freedom 
of moral action.” Thus all the utterances of the chief justice 
on this subject are positive and emphatic, and allow no room for 
doubts, or merely' negative expressions. * 

And if this reasoning were even less than conclusive, the 
safety of society would turn the scale. Merely doubtful evi- 
dence of insanity would fill the laud with acquitted criminals. 
The moment a great crime w’‘ould be committed, in the same in- 
stant, indeed often before, would preparation begin to lay ground 
to doubt the sanity of the perpetrator. The more enormous 
, and horrible the crime, the less credible, by reason of its enor- 
mity, w’'ould be the required proof of insanity to acquit of it 
Even now the humanity of the criminal law opens many doors 
of escape to the criminal. Then a wider dpor . would be opened 
by the doubtful proof of insanity m^e still more open by fhe 
timidityof jurors, their loose opinions on the subject of 
. m'exi%'and their hbmmon4i!ror';tha't the’puhishni&t.dl 



PEOPLE r. OLMSTEAD. 


301 


queiice of tlieir fiiuling of tlie trntli of tlie facts, instead of the 
consequence of the commission of tlie crime itself. The danger 
to society from acquittals, on tlie ground of a doubtful insanity, 
demands a strict rule. It requires that the minds of the triers 
should be satisfied of tlie fact of insanity. Finally, we think 
this point has been actually ruled by this court in the case of 
Lynch v. Ooninu^vwealthy decided at Pittsburg, in 1873. The 
prisoner’s second point \yas in these words: “That if the jury 
had a reasonable doubt as to the condition of the defendant’s 
mind at tlie time the act was done, he is entitled to the benefit 
of such doubt, and they cannot convict.” The court below said 
in answer: “The law of the state is that where the killing is 
iidinitted, and insanity or want of legal responsibility is alleged 
as an excuse, it is tlie duty of the defendant to satisfy the jury 
that insanity actually existed at the time of the act, and a doubt 
as to such insanity will not justify a jury in acquitting upon that 
ground.” This ruling was sustained. 

[Opinion by Read, C. J. See Pittsburg Legal Journal, U, 53. The rest of the 
opinion is not considered important. Rep.] 


FeOPLE Olmstead. 

(30 Mich., 431.) 

Homicide: ManslauyhUr in aftmnptiny an ahoHion — Evldenee — Expert-- 
Eying declarations — Sustaining impeached witness — Fleadmg — Infor- 
mation, 


On tiie trial of a prosecution for manslaughter in attempting to procure an 
abortion, it is competent to prove any facts tending to show of what the 
deceased died. 

It is not proper to admit the opinion of a witness as to what a person died of, 
without showing in the first place that the witness had made a snfiieient 
. esaminationof the deceased, and had such knowledge or experience as would 
j qualify Wr to give an opinion. 

On the kial of respondent for manslaughter in attempting to procure an abor- 
tion,' it was ]^eld that an exclamaidon by the deceased the day before she died, 

. L e* Oh, Aleck,' what have we done? 1 shall die,’* was not adhii^ible as 
adying deciwtion* 

B is not cbniipet$nt to. sustain the credit of a witness, who has been impeached 
; ^ by proof he had m?tde diJfferent statements, of the circnmstances testified 
\ to; by 'him on 'the evidence of his , general reputatioh^ for ktith and 
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Tlie respondent cannot be convicted of statutory manslangbtcr, in attemptinjj 
to procure an abortion, on an information, charging* him simply with man- 
slaughter, winch does not recite the facts which constitute tlie crime under 
the statute. 

Exceptions from Branch Circuit. 

fbaac JCarston^ Attorney General, for the people. 

N. P. Loveridge and L, T. JSh. Wilcox, for res|)oudent. 

Campbell, J, The respondent was informed against for man- 
slaughter, in killing one Alary Bowers, avIio in it is averred he did 
‘•feloniously, wilfully and wickedly kill and slay, contrary totlio 
statute in such case made and provided,’’ etc. The information 
does not name the offense, nor the manner or means of its com- 
mission. 

Upon the trial, the prosecution, in opening, stated that the 
prisoner was charged under § 7542 of the Compiled Laws, which 
is as follows: 

“Eveiy person who shall administer to any woman pregnant 
with a quick child any medicine, drug, or substance whatever, or 
shall use or employ any instrument or other means, ■with intent 
thereby to destroy such child, unless the same shall have been 
necessary to preserve the life of such mother, or shall have been 
advised by two physicians to be necessary for such purpose, shall, 
in case the death of such child or of such mother bo thereby 
produced, be deemed guilty of manslaughter.” 

The preceding section makes the malicious killing of an un- 
born quick child manslaughter, if done by an injury to tlie 
mother which would have constituted her murder if she had 
died. 

The succeeding section makes all unnecessary attempts to pro- 
duce the miscarriage of a pregnant woman, whatever may be the 
result, punishable as a misdemeanor. 

The distinction, therefore, is clearly taken, as depending on 
the intent to destroy a living unborn child and supplies a defect 
at the common law, whereby such attempts were not felonious, 
and in some cases, at leasj;, may not have been punishable at alL 

The elements of the crime, as applied to the case before ixs, are 
, found in the death of the mother, produced by acts intended to 
destroy a quick child; that term being used in the: statute for, an 
unborn cliild liable to be hilled by Tipleuce. . 'The 
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which, according to Mr, Bishop, seems to exist in some statutes, 
as to the tVctal condition, is not found in our statutes, which cov- 
er the whole ground by diflercnt provisions. Comp. L., §§7541, 
7542, 7543; Bish. Statutory Crimes, §§742-750, and cases cited. 

Tlio case was presented to the jury upon circumstantial evi- 
dence entirely, the cause of death being proved by tnedical tes- 
timony from a post Quartern examination, and tlie connection of 
respondent with it being also inferential. 

Upon tlie trial, one Lucy Stone was sworn as a witness, who 
testified to having been sent for by respondent on the day before 
the deceased died, to wash her and change her clothes. She tes- 
tified to certain appearances upon the bed and clothing, and to a 
peculiar oflensive odor which she said she had never noticed be- 
fore at any time or place, although she had noticed something 
like it. This testimony was objected to, but we think it was 
allowable as going to show, in some degree, the condition of the 
deceased, and as a circumstance which was not irrelevant, and 
which might possibly be material with other proofs. 

But without proof of any minute examination of the person of 
the deceased, or any facts on which she based her opinion, or of 
any knowledge or experience which might enable her to form an 
opinion, this same witness was allowed to answer the following 
question: ^‘Will you state what in your opinion was the matter 
with Mrs. Bowers at that time?’^ Her reply was: “ My opinion 
waas that she had lost a child.” 

It is impossible to find any reason for receiving such proof. 
It involved an opinion which no medical man could givewitli- 
out a very full examination. It also undertook to show more 
than a mere miscarriage. 

No witness, medical or otlierwise, can be allowed to give tes- 
timony from his observation, concerning the nature of a person’s 
illness or its causes, without proof both of a sufficient examina- 
tion and such knowledge or experience as will qualify him to 
ofifer an Opinion. This woman .may or may not have possessed 
^ucJiL knowledge as- would allow her to give an opinion upon soiiie 
of the medical questions involved in her answer, but she gave no ' 
proof of her knowledge, and gave no testimony iipon which, it. 
could be, inferred that her observation was such as would have ; 
Justified any one, ie expressing an opinion. Wliether it is with- . 
,in the power of medical science to dotemine from m^re oh^er-. ; 
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nation that there has been a miscarriage of a quick child, is a 
question we need not consider. It is certain that any compet- 
ent physician would be very guarded in offering such an opinion. 
It is impossible to avoid the belief that the witness answered 
from her suspicions, and not from observation alone, and the 
question allowed to be j)utdid not confine her to any such source 
of knowledge or inference. There is no occasion to review au- 
thorities upon so plain a case. 

Objection ^vas also made to the reception of testimony from 
Mrs. Belinda Wheeler, as to wdiat was claimed to have been a 
dying declaration. This witness swore she was alone in the 
room with deceased the day before her death. Her account is 
as follows: “She was lying with her eyes shut. She did not 
open her eyes, and I put my hand on her wrist to see if I could 
feel her pulse, and then she spoke and says: ‘ Oh, Aleck, what 
have we done? I shall die.’ I went away in a few minutes af • 
ter that.’’ And being further examined, she testified: “She 
did not open her eyes the last time I was there” (which ^vas the 
time in question), or say anything else; I did not say anything.” 
This is the whole proof, except some cross-examination about 
witness’ statements on other occasions, bearing upon the exist- 
ence of delirium. 

Dying declarations, as is w'ell settled, are neither more nor 
less than statements of material facts concerning the cause and 
circumstances of homicide, made by the victim under the sol- 
emn belief of impending death, the effect of which on the mind 
is regarded as equivalent to the sanction of an oath. They are 
substitutes for sworn testimony, and must be such narrative 
statements as a witness might properly give on the stand if liv- 
ing. See People v. Knapp^ 26 Mich*, 112, and cases cited; also 
JIurd v. People^ 25 id., 405. 

The so-called declaration admitted here was entirdy destitute 
of any feature of testimony in the proper sense of the term. 
There is nothing to indicate that it referrM to the cause of death. 
It was not made for the purpose of explaining any act connected 
with the death. . It formed no part of any conversation, and was 
called out by no question suggestion, and does not purport to 
be, a narrative of anything. Keither is there anything to itidh 
cate that it was. made for , any purpose, or in view; qf any expert- ' 
\ati6n of^'Acathybr^ that^-'the -deceased' knetir, ,tb;.%heh|;;she;w^^ 



PEOPLE OLMSTEAD. 


305 


speaking, or that she meant to speak to any body. It is not even 
evident that she was awake or in her senses. The exclamation, 
if made in the manner described, is such a one as might natu- 
rally come from a person in agony, whose attention was com- 
pletely distracted from the persons and things about her; and 
might easily have come from one quite unconscious of such 
matters. 

It would be extremely dangerous, and contrary to every rule 
of evidence, to allow such an exclamation to be received as a 
dying declai'ation of facts, and to allow it to be eked out by sus- 
picions and inferences, as was done here, so as to allow the jury 
to act upon it as if she had solemnly charged the respondent 
with being the author of her death, in the manner charged 
against him. 

Two witnesses, Hattie Sweet and Belinda Wheeler, had been 
sworn for the prosecution, and evidence had been given by the 
defense to show that they had given different statements out of 
court upon material facts, and that one of them had testified 
differently on a former trial and examination. The court, 
against objection, allowed their credit to be supported by proof 
of general reputation for truth and veracity. 

This, we think, was error. It is defended on the strength of 
certain intimations of Mr. Grreenleaf (1 Greenl. Ev., § 469) and 
cases to w’-hich he refers. The origin of the doctrine, that the 
general good character of a witness may be shown in answer to 
any kind of impeachment seems to be referred to v. Clarke^ 

2 Stark., 241, and to a reference in Starkie’s Evidence to that 
case, as supporting it, and some decisions in. this country appear 
to favor it. 

But that case, if it be received as authority, decides nothing 
of the kind. It only holds that where a witness has been asked 
questions on cross-examination directly tending to discredit his 
character^ ~ as, for example, whether he has been convicted of 
crinao, oj^ done acts which may disgrace him, — his good eharac- 
nday be ehqwn to remove sus]>icioiis that might arise from 
that of exainination. It was not a case where a witness 

had been hnp^ohed by proof of contradictory statements# and 
there is nb strong analogy between tho^e two examples. 

' has Ibecn, ISTew York and Mas- 

^$achus.ett's^ And;, again ;; r'feb mAtbr, ^ 
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first considered, but not decided distinctly, in People Bector^ 
19 Wend., 596. In People v. Hidse^ 3 Hill, 309, it was again 
disputed, and tbe doctrine settled against allowing the testimony. 
Bronson, J., gives some forcible reasons for that conclusion, 
wdiile Cowen, J., was for receiving it, as he had intimated in 
People V. Hector. In Starhs v. People^ 5 Denio, 107, the court 
unanimously adhered to the ruling in People v. Suhe^ and 
adopted the opinion of Judge Bronson. In 7 T., 378 {Peo^ 

pie V. Gay\ the court of appeals affirmed and approved People 
V. Huhe^ and overruled the contrary opinions of Judge Oowen. 

The case of Bussell 'o. Coffin^ 8 Pick., 143, is an early case in 
Massachusetts, where the question was carefully considered, and 
decided against receiving the sustaining testimony. Other cases 
are referred to by Judge Bsonsok to the same effect. And in 
Brown V. Mooers^ 6 Gray, 451, Mr. Greenleaf ’s doctrine is em- 
phatically repudiated as unfounded. 

Looked at as a question of principle, it is not easy to see the 
propriety of permitting such proofs. It is, in effect, an attempt 
to impeach one witness by showing the good character of an- 
other whom he has contradicted. But, until impeached in some 
way, every witness has the legal presumption of good character, 
which would not ho touched by another’s character, and the rule 
is well settled that good reputation cannot be shown affirmatively 
before it is assailed by proof. If proof can be received which 
will allow good character to stand as a counterpoise to positive 
facts in one case, it would be very unjust to shut it out at any 
time. 

The impeaching witness should be allowed to confirm his oath 
by it, if the impeached witness may use it against the impeacher, 
and the process would never come to an end. 

It is not collateral, but direct, when offered upon the issue 
raised by an impeachment of general reputation. There the wit- 
ness on one side asserts, and the opposing witness denies the 
same facts, and no side issues are raised. But whatever may be 
the likelihood that a man of good character will tell the truth, 
it will not turn falsehood into truth if he asserts a falsehood; and 
the attempt to sustain contradicted v^ijfcnesses by evidence of 'char- 
acter can only lead to. endless inquiries, which are not likely ‘ to 
a.id in getting at the facts in issue. It is Jar less .satisfactory 
^ th^n tho 'vieW'^nd' nbii^pariB^n'of witneBsee/bdfqrb;t|e^ 
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would reqnii’e every witness (as well remarked by PakkeEj C. J.) 
to bring liis compurgators to support bim when lie is contra- 
dicted, and indeed it would be a trial of the witnesses, and not 
of the action. 8 Pick., 154. 

We think the rule whicli excludes proof of character in such 
cases is sound and reasonable, and we are disposed to adhere to it. 

A remaining question is of some consequence. Objection was 
made that the information was not properly framed to support 
the conviction. 

The information is very brief, and consists of the single state- 
ment that respondent, on a day and year, and at a place named, 
‘‘one Mary A. Bowers feloniously, wilfully and wickedly did 
kill and slay, contrary to the statute in such case made and pro- 
vided, and against the peace and dignity of the state of Michigan,’’ 

It is not claimed by any one that this would have been a good 
indictment at common law, not only for formal defects, but also 
for not indicating in anj^ way the means or manner of causing 
death. But it is justified under our statute, which dispenses 
with allegations of these, and declares it sufficient “ to charge 
that the defendant did kill and slay the deceased.” 0. L., § 7916. 

Eespondent claims that the constitutional right “ to be in- 
formed of the nature of the accusation,” involves some informa- 
tion concerning the case he is called on to meet, which is not 
given by such a general charge as is here made. And courts 
are certainly bound to see to it that no such right is destroyed 
or evaded, while they are equally bound to carry out all legisla- 
tive provisions tending to simplify practice, so far as they do 
hot destroy rights. 

The discussions on this subject sometimes lose siglit of the 
principle that the rules requiring information to be given of the 
nature of the accusation are made on the theory that an innocent 
man may be indicted, as well as a guilty one, and that an inno- 
cent man ^ill not be able to prepare for trial without knowing 
what he is to meet on trial. And the law not only presumes 
innocence, but it would be gross injustice unless it framed rules 
to protect the innochnt. \ 

The evils to be removed by the various acts concerning indict- 
ments consisted, in reduiidaht yerbiage^, and in minute charges 
which were noire^ni:^^ ,^3.^oven as alleged. It Was mainly, ; 
,no doubt, ’tO'rembveJth^^;^ avetrag^^hat 
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proved as alleged, and therefore gave no information to the pris- 
oner, that the forms were simplified. And these difficulties were 
chiefly confined to common law offenses. Statutory offenses 
were always required to he set out with all the statutory ele- 
ments. Kosterv. Peojple^ 8 Mich., 431. The statute designed 
to simplify indictments for statutory crimes, which is in force in 
this state, and is a part of the same act before quoted, reaches 
that result by declaring that an indictment describing an offense 
in the words of the statute creating it shall he maintained after 
verdict. 0. L. § 7928. But both of these sections must be read 
in the light of the rest of the same statute, which plainly con- 
fines the omission of descriptive averments to cases where it will 
do no prejudice. And so it was held in Enders v. Peojple^ 20 
Mich., 233, that nothing could he omitted by virtue of this stat- 
ute, which was essential to the description of an offense. 

Manslaughter, at common law, very generally consisted of 
acts of violence of such a nature that indictment for murder and 
manslaughter were interchangeable, by the omission or reten- 
tion of the allegation of malice, and of the technical names of 
the offenses. In a vast majority of cases, a very simple allega- 
tion would be enough for the protection of the prisoner. 

But where the offense of manslaughter was involuntarv homi- 

O 1/ 

cide, and involved no assault, but arose out of some negligence 
or fault from which death was a consequential result, and some- 
times not a speedy one, the ordinary forms were deficient, and 
the indictment had to be framed upon the peculiar facts, and 
could convey no adequate information without this. See 2 Bish. 
Or. Proceed., § 538. 

The offense for which the respondent iii this case was put on 
trial originated in the statute defining it, and could not have 
come within ^ny of the descriptions of manslaughter at common 
law. An innocent person, charged under the information, could 
form no idea whatever, from it, of the case likely to be set up 
against him. He might, perhaps, be fairly assumed bound to 
prepare himself to meet a charge of maffslaughter by direct vio- 
lence or assault. But which one; was meant, out of the, multi- 
tudinous forms of indirect and consequential homicide tjiat 
might occur , after A; delay, of ' any time, not exceeding a year,, 
from an original wrpng neglect, and pf ,'he 

might; npt have i^ge3a!|nlonpe$i"hdJ'cpuM:;n^^ 
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[N'otliing could inform , him o£ this statutorj charge, except alle- 
gations conforming to the statute. These, we think, he was en- 
titled to have spi'ead out upon the accusation. Without them, 
he was liable to be surprised at the trial, and could not be ex- 
pected to prepare for it. 

We are not prepared to hold this information bad upon its 
face, for we are disposed to think, and it was practically admit- 
ted on the argument, that it may apply to the ordinary homi- 
cides by assault. It was not, therefore, until the evidence came 
in, that it was made certain the case was different. The q^nes- 
tion of sufficiency does not arise directly upon the record, but on 
the bill of exceptions, and the error was in permitting a convic- 
tion on it. 

The other questions are closely connected with this, and need 
not be considered further. 

It must be certified to the court below that the verdict should 
he set aside, and that no further proceedings on this charge 
should be had under this information as it stands. 

The other justices concurred. 

Note. — Itl People v. Dams^ 56 N. Y., 95, which was a prosecution for ad- 
vising and procuring a woman to submit to the use of an instrument, and to 
take drugs and medicines for the purpose of procuring a miscarriage, and thereby 
causing the, death of niotlier and child, it was held that tlie woman's dying de- 
clarations were not admissible against the respondent, because the death of the 
woman was not the subject of the charge, such death being merely an aggrava- 
tion of the real charge, wMch was the persuading her to submit to and take 
measures to procure tlie miscarriage. 


Leiber m. Commonwealth. 

(9 Bush, Ey., 11.) 

Homicide : declaraiiom — Erroneom ehmrge* 


On a trial for murder, dying declarations of the deceased should be acestridiedi 
to the act 6f Idlliug and the circumstances hnmediately attending it, and 
forming part of the res gestcei and it is error to allow them to be given in 
evidence as to distinct transaefions^from which the jury may infer malice on 
the part of the respondent toward the deceased. ' 

On a t^ for> ihmder, a;cliarge that “if -the jmy find that iiie re^ondeni: 
, steick the deceased i^th a piece of wood, which was likely to produce death 

. when used as he did use it,^a^d thai deceased ^ed,’cto,i" jls erroneous in as- 


—S3 


lated to produce death#! : 
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Hae,dik, J. This appeal is prosecuted for the reversal of a 
fudgment and sentence of death, rendered upon a verdict con- 
victing the appellant on an indictment for the murder of Charles 
Goennewein. 

In the argument for the appellant, the correctness of the action 
of tlie circuit court is questioned, both as to its rulingvS in rela- 
tion to the admissibility of evidence, and upon various proposi- 
tions to instruct the jury. The first question thus presented for 
the determination of this court, and, as we conceive, the most 
important one which it will be necessary to decide, is, as to the 
competency of certain statements which were made hy Goenne- 
wein shortly before his death, and which were proved and ad- 
mitted as evidence, notwithstanding the objections of the defend- 
ant, as the dying declarations of the deceased, to be considered 
by the jury together with other evidence conducing to sustain 
the charge in the indictment. Those declarations not only con- 
duced to identify the defendant as the perpetrator of the alleged 
homicide, and to establish and explain the circumstances of the 
res ffestm, hut also purported to disclose former and distinct 
transactions not relating to the particular facts constituting the 
subject matter of the charge, or the identification of the defend- 
ant, but from which the jury might have inferred the existence 
of malice on the part of the appellant towards the , deceased. 
And the essential inquiry involved, and on which the correctness 
of the ruling of the court under consideration seems solely to 
depend is, whether the court did not err in admitting so much 
of the dying statements of the deceased as did not relate to, and 
were not necessary to establish the circumstances or direct trans- 
actions from which his death resulted, and to identify and con- 
nect the defendant with them. 

On this question there is some contrariety of adjudication; 
but the decided weight of authority on the subject seems to be 
to the effect that it is a general rule that dying declarations^ al- 
though made with a full consciousness of approaching death, are 
only admissible in evidence' where the death of the deceased is 
the subject of the charge, and the circumstances of the death 
the subject of the dying declaratioiis, 1 If hart. Am. Grim# L., 
sec. 675; 2 Russell on drimesj p< 761 Rose. prim. Ef., p. 23; 
' I Greenl. Ev.,.see.;156;, 

' , JState V .' ' ^ .ST.; '8§0*, , ; ■ ■ k '' ‘L s T ' 
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The admission of dying declarations as evidence being in dero- 
gation of the general rule, which subjects the testimony of wit- 
nesses as ordinarily received to the two important ^Uests of 
truth,” an oath and a cross-examination, it is obvious that such 
evidence should he admitted only upon grounds of necessity and 
public policy, and should be restricted to the act of killing and 
the circumstances immediately attending it, and forming a part 
of the res gestce. 

It results that in our opinion the court erred to the prejudice 
of the appellant, in admitting a part of the dying statements of 
Goennewein, however competent the residue may have been, and 
for that cause, if for no other, the judgment should be reversed. 
With reference to the action and decision of the court upon the 
motions to instruct the jury, we deem it sufficient to say that 
while we perceive but little if any ground for complaint as to most 
of them, the sixth instruction which the court gave is objection- 
able, in that it assumes as a fact that the appellant used the in- 
strument with which he was charged to have slain Goenne- 
wein in a manner calculated to produce death. We would sug- 
gest, moreover, that we regard the instructions given, when con- 
sidered together, as somewhat too numerous and prolix for a 
perspicuous presentation of the law of the case. 

Wherefore the judgment is reversed, and the cause remanded 
for a new trial, on principles not inconsistent with this opinion, 

^ Note. — T hat part of the sixth instraetion, which the court held to be erroueous, 
reads as follows: “ If the jury believe, from tlie evidence, to the exclusion of a 
reasonable doubt, that the accused, not in his apparently necessary defense, but 
of Ms malice aforethought, and without considerable provocation given at the 
time he assaulted and struck the deceased with a piece of wood, which was likely 
to produce death when used as he did use it,” etc. 


TJddebzook; vs. Commohwbalth. 

(76 Pa. St., m) 

HoKreinE; FJwtography — Emdmce’^FrMke^ 

On a trial for hotpicide, a photograph, clearly proven to be a photograph of to 
to debased, was shoi^^to .a.wimess, who testified, under objeotiohi toUt . 
• resembled the bddyidund shj^ppsed; to-be that;’of' the -deceased;' 
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dence was given that the photograph was a good picture, or as to its resem- 
blance to the deceased. The evidence was held properly admitted. 

Courts will take judicial cognizance that photography produces correct like- 
nesses, the production of the photograph being governed by the operation 
of natural laws. 

For the purpose of identifying deceased vdth one, who at one time went under 
a cMerent name, it is proper to prove that both were in the habit of becom- 
ing intoxicated. Personal habits are means of identification. 

There is no error ia allowing a jury to take docmncnts to the jury room, where 
they have been admitted in evidence and exliibited to the jury during the 
trial. 

Agkew, 0. J. This is, indeed, a strange case, a combination 
by two to cheat insurance companies, and a murder of one by 
the other to reap the fruit of the fraud. Winfield Scott Gross, 
an inhabitant of Baltimore, had insured his life to the amount 
of $26,000. He was last seen at his shop, on the York road, a 
short distance from Baltimore, on the evening of the 2d of Feb- 
ruary, 1872, in company with William E. tJdderzook, his broth- 
er-in-law, the prisoner, and a young man living near. They left 
him to go to the house of the young man^s father. 

In a short time the shop was discovered to be on fire. After 
it had burned down, a body was drawn out of the fire, supposed 
to be that of Goss. Claims were made upon the insurance com- 
panies, the prisoner being active in prosecuting them. On the 
SOth of June, 1873, the prisoner and a stranger, a man identified 
as Alexander 0. Wilson, appeared at Jennerville, in Chester 
county, this state, and remained over night and the next day. 
In the evening, July 1st, the prisoner and the stranger left Jen- 
nerville together in a buggy. Next day, on being met and asked 
what had become of his companion, the prisoner said he had left 
him at Pai’kersburg. On the 11th of July, the body of a man, 
identified on the trial as W. S. Goss, or A. 0. Wilson, was found 
in Baer’s woods, about ten miles from Jennerville, the head and 
trunk buried in a shallow hole in one place, and the arms and 
legs in another. The stranger, who was with the prisoner at 
Jennerville, identified as A. 0. Wilson, was traced from place to 
place, living in retirement, from June 22, 1872, until within a, 
day or two of the time when he appeared with the prisoner at 
J ennerville. During this interval this prisoner and Wilson were 
seen together severdtim^es, under 'circumstances indicking^ 
intimacy' '^and; has'/not^'-beenr 's^ep ' 
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since tlie evening of July Ist, 1873, when he left Jennerville in 
company with the prisoner. The great question in the case was, 
the indentity of A. 0. "Wilson as W. S. Gross. This was estab- 
lished by a variety of circumstances and many witnesses, leav- 
ing no doubt that Goss and Wilson were the same person, and 
that the body found in Baer’s woods was that of Goss. 

All the bills of exceptions, except one, relate to this question 
of identity, the most material being those relating to the use of 
a photograph of Goss. This photograph, taken in Baltimore on 
the same plate with a gentleman named Langley, was clearly 
proved by him, and also by the artist who took it. Many ob- 
jections were made to the use of this photograph, the chief be- 
ing to the admission of it to identify Wilson as Goss; the pris- 
oner’s counsel regarding this use of it as certainly incompetent. 
That a portrait, or a miniature, painted from life and proved to 
resemble the person, may be used to identify him, cannot be 
doubted, though, like all other evidences of identity, it is open 
to disproof or doubt, and must be determined by the jury. 
There seems to he no reason why a photograph, proved to be 
taken from life, and to resemble the person photographed, should 
not fill the same measure of evidence. It is true, the photo- 
graphs we see, are not the original likenesses; their lines are not 
traced by the hand of the artist, nor can the artist be called to 
testify that he faithfully limned the portrait. They are but pa- 
per copies, taken from the original plate, called the negative, 
made sensitive by chemicals, and printed by the sunlight 
through the camera. It is the result of art, guided by certain 


principles of science. 

In the case before us, such a photograph of the man Goss was 
presented to a witness who had never seen him, so far as we 
knew, but had seen a man known to him as Wilson. The pur- 
pose was to show that Goss and Wilson were one and the same 
person. It is evident that the competency of the evidence in 
such a case depends on the reliability of the photograph as a 
work of art, and this, in the case before us, in which no proof 
wasi made by experts of this reliability, must depend upon the 
judicial cognizance we may take of photographs. as an established 
means of prodaeihg a correct likeness. The Baguerrean pro- 
cess was first given, to the world in 1839* It was soon followed 
by photpgmphyi of which;i?^e:iiaye b$;d nearly a ' 
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perience. It has become a customary and a cominon mode of 
taking and preserving views as well as the likenesses of personsj 
and has obtained universal assent to the correctness of its delin- 
eations. Ve know that its principles are derived from science; 
that the images on the plate, made by the rays of light through 
the camera, are dependent on the same general laws which pro- 
duce the images of outward forms upon the retina through the 
lenses of the eye. The process has become one in general use, 
so common that we cannot refuse to take judicial cognizance of 
it as a proper means of producing correct likenesses. 

But, happily, the proof of identity in this case is not depend- 
ent on the photograph alone. Letters from Wilson identified as 
the handwriting of Goss; a peculiar ring, belonging to Goss, 
worn upon the finger of Wilson; the recognition of Wilson, by 
A. 0. Goss as his brother; packages addressed to A. 0. Goss, and 
envelopes bearing the marks of the firm with which W. S. Goss 
had been employed, coming and going to and from Baltimore, 
and many other circumstances following up the man Wilson, 
leave no doubt of his identity as Goss independently of the 
photograph. 

The objection to the proof of Goss’ habits of intoxication is 
equally untenable. True, the habit is common to many, and 
alone, would have little weight. But habits are means of identi- 
fication, though with strength in proportion to their peculiarity. 
The weight of the habit was a matter for the jury. 

It is unnecessary to follow the bills of exceptions in detail. 
They all relate to facts and circumstances bearing on the ques- 
tion of identity. If the bills of exceptions are many, they only 
denote that the circumstances were numerous, and in this multi- 
plication consists the strength of the proof. 

They are the many links in a chain so long that it encircles 
the prisoner in a double fold. The questions put to G. P, Moore, 
A. H. Barnitz and A. E. Carter were unobjectionable. Whether 
they really could not identify the dark and swollen face of the 
corpse, it was not for the court to decide; its weight belonged 
to the jury, ' 

There was no error in permitting the jury, after their return 
into the court for further instructions, to take out with them, at 
'their own request, the,letters^ jdieck,;‘due 
, insurance, 'paperfwhidh/h^^ pidyed,';readi.i 
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commented on in the trial. The appearance, contents and 
hand-writing of these documents were no douht important, 
and to be respected by the jury, who could not be expected 
to carry all these features in their minds. It is customaiy in 
murder cases to permit the jury to take out for their examina- 
tion the clothing worn by the deceased, exhibiting its condition, 
the rents made in it, the instrument of death, and all tilings 
proved and given in evidence bearing on the commission of the 
offense. 

We discern no error in this record, and therefore affirm the 
sentence and judgment of the court below, and order this record 
to be remitted for execution. 


Feaseb vs. State. 

(55 Ga., 325.) 

Homicide : Evidence — Motive — Admissions. 

On a prosecution for murder, evidence that the respondent’s wife being dead, 
he cohabited illicitly with a step-daughter, and was anxious to marry her, 
and that deceased had taken the step-daughter to his house and refused to 
give her up, and that deceased had contested in a kaheas corpus case the 
right of respondent to get the step-daughter and other step-children back 
to his house, is admissible as tending to show* a motive. 

On a trial for murder, any evidence which tends to show a motive is material 
and admissible. 

On a trial of respondent for murdermg a man who had broken up illicit inter- 
course between respondent and his step-daughter, and continued to prevent 
such intercourse, letters of respondent showing great anxiety to get posses- 
sion of tlie step-daughter’s person are admissible as tending to show motive. 

On a trial for felony, any statements wliich have been made by tlie respondent 
as to any fact circumstantially material to the issue are admissible against 
liim. Accordingly, where it was material to show that respondent had rid- 
den very fast, it was held competent to prove his previous statements as to 
the speed of Ins horse. 

In this case, the evidence is held suffident to warrant the verdict of guilty, , , 

Jackbok, J. pr. Joseph B. JDunwoody was murdered at the 
door-sill of his house in Houston county, under oireuta8tSi.nces of ^ 
great atrocity. He was caUed out, between ten and eleven o’^elock , 
at' night, 'as- if -•td_tisit",';» '^atjenl^ and'WMlf 
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<Jerer aLout tlie supposed sick person, lie was sliot down bj tlie 
false messenger. Suspicion rested upon the defendant; he was 
arrested, tried and found guilty, and being recommended to 
mercy by the jury, was sentenced to the penitentiary for life, 
A motion was made for a new trial on various grounds, it was 
overruled on all of them, and the case comes before ns for review. 
The evidence is very voluminous; the question turns on cir- 
cumstantial testimony, and without going into detail, it will be 
sufficient to state briefly the points made in the motion for a new 
trial, and the facts on which these points rest for decision. 

1, 2. The defendant had step-children ; his wife was dead; one 
of these step-children he cohabited with illicitly, and sought to 
marry her. They all left him, and deceased took them to his 
house and cared for them, and this testimony was admitted to go 
to the jury. We think it legal as showing motive in the defend- 
ant to kill, and coupled with an eflTort to get them back, and re- 
sistance on the part of deceased in a habeas co7^pus case, it is 
admissible to show malice, and therefore one ingredient, and the 
main one, of murder. 

8. Letters were also introduced showing an eager desire to get 
possession of the step-daughter,, whom he wished to marry; one 
to her and one to another person, one without date and the other 
purporting to come from Atlanta, where defendant had not been. 
One of the letters admitted the incestuous intercourse with the 
girl. These were also objected to. We think them admissible 
for the reasons given above. 

4. The court told the jury that the state claimed that there had 
been a difficulty between deceased and prisoner, and that they 
should see about that; and this was objected to as an erroneous 
charge. We think the charge right. There had been difficulties 
about these children, especially the much injured girl, and it was 
proper for the jury to consider them. 

5. It is also complained that the sayings of defendant about 
the speed of his horse %vere admitted to go to tHe jtu'V. It was 
rights we think. The defendant was twelve or thirteen miles off 
at eight o^clock at night or after, and the speed of the horse to 


show that he could make the distance by a little after ten, in less 
than two hours, was material to the issue, atid he ought to have 
known hoW swift the horse he was, and his sayings 
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6. The verdict, we think, is right; at all events, it was tor the 
jury to decide on the facts. Their decision is sustained by the 
evidence, and is not against law. No complaint is made of the 
charge except upon the single point alluded to about the diffi- 
culty between deceased and defendant, and we presume the court 
gave the law correctly as to circumstantial evidence, and how full 
and clear and exclusive of other rational theories of the case, con- 
sistent w'ith the evidence, it should be, to authorize a conviction. 

Defendant said he had been to kill a man, who was not at 
home, the night before, and the murderer was at Dunwoody’s 
tl>e night before, and Dunwoody was not at home. Defendant 
had a double-barreled shot-gun, and rode a horse such as is de- 
scribed, This gun was loaded with the sort of buckshot which 
killed deceased, and in the door and house where the killing was 
done. He took ten buckshot to load it, one fell on the floor and 
did not go in the gun, and nine were found. One witness recog- 
nized him on the gray horse, and riding rapidly towards Dun- 
woody’s house. Many saw him but failed to recognize his face, 
but the description they gave fit his appearance. He failed to 
account for his absence from the party at Scarborough’s, from 
eight o’clock to nearly midnight, and to account for his having a 
double-barreled gun, and taking it to the party, and leaving it 
outside concealed; and his own statement is by no means satis- 
factory. He was absent from three to five hours from the party, 
and in his statement, said he had gone to sleep in a fence corner, 
after trying to see a woman of easy virtue, who was not at home, 
and could show by no one who told him that she was not at home. 
The night was very cold. On the whole, we think he got off 
well by the recommendation to mercy, and his consequent im- 
prisonment for life, and we decline to interfere. 
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McCitllogh State. 

(48 Ind., 109.) 

Homicide : Corpus delicti — Circumstantial emdence — Confessions. 

On a trial for murder, it appeared that a skeleton had been found corresponding 
in sex, size and race with the man whom respondent was charged ^snth kill- 
ing: Held, that this was sufficient direct evidence of a cotyus delicti, and 
sufficiently laid tlie foundation for proving the skeleton to bo that of the mur- 
dered man by circumstantial evidence. 

On a tnal for murder the prosecution put on the stand a convict who had been 
confined in prison with the respondent. Hie convict testified that respond- 
ent had told him tliat he had Idlled a man whom his conversation identified 
as the murdered man, and that? respondent w^as afi'aid he would l)e tried for 
it when he got out. Held, that a charge which referred to this evidence as 
tending to show a voluntary confession without inducement was not erro- 
neous. 

Worden, J. The appellant was indicted in tie court below 
for the murder of William 0. Morgan, and, upon trial, was con- 
victed and sentenced to imprisonment for life in the state prison. 
His counsel have filed an able and elaborate brief, insisting that 
the verdict was not sustained by the evidence, and that the court 
erred in its charges to the jury. We have read the evidence with 
care, and although it is mostly circumstantial in its character, 
W’o are satisfied that it established the guilt of the appellant with- 
out anv reasonable doubt. 

On the 5th of May, 1865, the deceased, started from Wisconsin, 
with a pair of horses and a covered wagon, to come to Indiana. 
Some one got into the wagon with him, not shown to have been the 
appellant; but it was shown that the deceased and the appellant 
had previously made an arrangement to come together. This, 
was the last that was ever seen or heard of Morgan by his friends 
or relatives. 

In the autumn of 1867, a human skeleton, not quite entire, of 
the male sex and Caucasian race, and corresponding very welt 
in point of size with Morgan, was found in a slough or pond, 
not far from a highway in Benton county, Indiana, 

, The skull had a hole in the lower posterior part^ and a cut or 
gash on the top, apparently made with some sharp instrument 
The latter could hot have been self inflicted, and was sufficient to? 
cause death* , ^ 
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A chain of circumstanceSj proved on the trial, led to the con- 
clusion beyond any reasonable doubt, that the skeleton was that 
of William C. Morgan, and that the appellant was guilty of his 
murder. 

The eircum stances are too numerous to be detailed in this opin- 
ion, and no good purpose would be subserved by setting them 
out. We are entirely satisfied with the conclusion arrived at by 
the jury upon the evidence. 

The following are the charges excepted to by the defendant: 

‘‘ 6. To warrant a conviction in this case, you must first be sat- 
isfied beyond a reasonable doubt that the skeleton offered in evi- 
dence is the remains of a human being. When this fact is 
proved, then the state may prove by circumstantial evidence, that 
said remains are those of William 0. Morgan, the man alleged 
to have been killed; and may also prove by the same kind of evi- 
dence that the defendant killed him. But to warrant a convic- 
tion on circumstantial evidence, it should be so strong as to ex- 
clude every reasonable hypothesis of innocence. 

“ 7. Confessions alleged to have been made by the defendant are 
to be received with great caution, and are entitled to no consid- 
eration until the jury are satisfied from the evidence, beyond a 
reasonable doubt, that said Morgan was murdered. If the jury 
find that the fact of Morgan’s murder is established beyond a 
reasonable doubt, by evidence independent of the defendant’s 
confession, and that after his death, the defendant voluntarily, 
and without any inducement, confessed himself guilty of the 
crime, such confession, if the jury find beyond a reasonable doubt 
that it was made, may be considered by them as strong proof of 
guilt” 

The counsel for the appellant insist that the sixth charge is 
wrong, inasmuch as by it the jury were told that if they believed ' 
that the skeleton oflered in evidence was the remains of a human 
being, the state might prove by circumstantial evidence that it 
was the remains of William 0. Morgan. They insist that as this 
was, in substance, a charge that the corpus delicti might be 
proved by circumstantial evidence, the charge was clearly wrong* 
They cite in support of the position talcen, the ease of liuloff 'c* 
The 

It may be conceded) that much that is said in that case mili- 
tates against the ch^irge iil :<jnestion* But that case differs ; 
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this. In that case, the defendant was charged with the murder 

of a child. There was no direct proof that the child was dead 

or had been murdered, or that her dead bodv had ever been found 
* */ 

or seen by any one.- The jury were asked to presume, and find 
from the lapse of time since the child and her mother were last 
seen, and from other facts and circMimstances, that the child was 
dead, and had been murdered by the prisoner. The court held^ 
that there must he direct proof of the corjpus delicti. 

Whether the court w'ould have applied the doctrine to a case 
like the present is rendered quite doubtful by the closing para- 
graph of the opinion in the cause. “ says the court, what 
is said by these writers is to be taken as intimating their opinion 
that Lord Hale’s rule may be departed from, I find no judicial au- 
thority warranting the departure. The rule is not founded on a 
denial of the force of circumstantial evidence, but in the danger 
of allowing any but unequivocal and certain proof that some one 
is dead, to be the ground on which, by the interpretation of cir- 
cumstances of suspicion, an accused person is to be convicted of 
murder.’^ 

In the case in judgment, the skeleton supplied what it would 
seem the court in the Hew York case thought to be lacking in 
order to a conviction on evidence otherwise circumstantial. 

In the case of the 8taU v. Williams^ 7 Jones, H, 0., 446, it 
was held^ that in a case where the supposed body of the person 
alleged to have been murdered had been destroyed by fire, leav- 
ing remains shown to have been human, the corpus delicti might 
he proved by circumstantial evidence. So in the case of Stock* 
mg v.> The State^ 7 Ind., 326, where the body was destioyed by 
fire, this court said; The eorj?tc$ delicti may, like any other 
part of the case, be proved by circumstantial evidence,’’ 

We shall not enter upon an extended examination of the au- 
thorities upon this question, but content oui’selves with the cita- 
tion of a few^ passages from elementary writers: 

The coTjoua delicti^ or the fact that a murder has been com- 
mitted, is so essential to be satisfactorily proved, that Lord Hale 
advises that no person be convicted of culpable homicide,, unless 
the fact were proved to have been done, or at least the body found 
dead. Without this proof, a conviction would not be warranted, 
though there were evidence of conduct of the prisoner exhibit-^ 
ing satisfactory indi^tions of guilt. But the fa^ ai^ Ve ha^^ 
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already seen, need not be directly proved; it being sufBcient if 
it be established by circumstances so strong and intense as to 
produce the full assurance of moral certainty.’’ 3 (xreenl. Er.j 
sec. 131. 


Bishop says (1 Bish. Grim. Proc., sec. 1070), speaking of 
the doctrine of Lord Hale: ‘‘ But this doctrine is rather one of 
caution and sound judgment than of «absoliite law, according to 
what appears to be the better and later English authority.’’ 
Again, the same author, in the next following section, says: 

If we look at this matter as one of legal principle, we can 
hardly fail to be conymced that, while the eorjnis delicti is a 
part of the case which should always receive careful attention, 
and no man should be convicted until it is in some ^vay made 
clear that a crime has been committed, yet there can be no one 
kind of evidence to be always demanded in proof of this fact, any 
more than of any other. If the defendant should not be con- 
victed when there has been no crime, so ecpially should he not 
be when lie has not committed the crime, though somebody has; 
the one proposition is as important to be maintained as the 
other; yet neither should be put forward to exclude evidence 
which in reason ought to be convincing to the understanding of 
the jury.” 

We cpiote another paragraph from 3 Greenl. Ev., sec. 133: 

But though it is necessarv that the body of the deceased be satis- 
factorily identified, it is not necessary that this be proved by direct 
and positive evidence. Where only mutilated remains have been 
found, it ought to be clearly and satisfactorily shown that they are 
the remains of a human being, and of one answering to the size, age 
and description of the deceased; and the agency of the prisoner 
in their mutilation, or in producing the appearance found upon 
them,, should be established. Identification may also be facili- 
tated by circumstances apparent in and about the remains, such 
as the apparel, articles found on the person, and the contents of 
the stomach, connected with pi'oof of the habits of tlie deceased 
In respect to his food, or mth the circumstances immediately 
preceding his dissolution.” ' 

Whatever hiay be the, law in respect to cases where ho sup- 
posed remains of the person charged to have been murdered have 
been.' found, > as was '|he c^se m JSidoff v. 

are 'df ^ opiinioh ;tfiakthe. as'!:a|>plied;t'b :the'qa$€^ made' 


yot, 
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bv the evidence, was not erroneous. Circumstantial evidence, as 
we tliinkj was clearly competent to identify the skeleton produced 
as the remains of William 0. Morgan, as well as to show the 
cause and manner of his death. 

We pass to the seventh instruction. We do not understand 
that counsel for the appellant question the correctness of this 
instruction as an abstract proposition; but they insist that there 
was no evidence given to which such charge could he applied, 
and therefore that it was erroneous. They claim that the appel- 
lant made no deliberate confessions of his guilt, and that the 
charge was calculated to do him harm, by impressing the jury 
with the idea that what he did say amounted to such confession. 
The evidence in respect to the confessions of the appellant, as it 
appears in the bill of exceptions, is as follows; 

Henry 0. Warrell, a witness for the state, being duly sworn, 
testified as follows; ‘lam acquainted with the defendant; we 
roomed together in the Illinois state’s prison; I knew him in 
prison as James McCulloch; I saw him frequently for some 
three years; I saw him the spring of 1872; my memory is very 
poor; I am a prisoner myself; there was considerable talk in the 
prison about his ease and mine; I was in for burglary; I heard 
him make remarks about being uneasy about being arrested when 
his time was up; I will give you the substance of it as well as I 
can now remember; He told me he expected to be arrested on 
a charge of murder; he said he had killed a man by the name of 
Morgan, and he was afraid the deceased man’s father would ar- 
rest him when his time expired; that the only proof that would 
be against him was that he was seen in company with the man, , 
and was caught in possessson of his team ; I do not know that 
there was much more said at that time. I did not believe it, 
and did not pay much attention to it; I heard him make little 
remarks about his being uneasy about being arrested when he 
got out. There was a convict in prison at that time by the name 
of Col. Cross, a kind of a lawyer; I cannot explain every word; 
he went to him for information; he said they had found the 
skeleton that was said to he the man he murdered; he wanted to 
know if it uld be any evidence against him, if it could not be 
identified. I thin Col. Cross said it would he no evidence 
against him; and that is all the conversation I, heard, except his. 
expression about being uneasy; he got soiOe letters frOih^^ 



McCULLOCH V. STATE. 


823 


wife; be said tliere was notliiiig said lately about tlie Morgan 
case.’ 

^On cross-examination, the witness testified as follows: 
am a convict, and have been convicted on three diffei-eut indict- 
ments for burglary; sentenced ten years; have served five years 
and four months of the time; I was brought here in chains; I 
left them off outside; the defendant told me in this same conver- 
sation, and at other times, that lie wanted them to take him out 
and try him then, and not bother him when his time was out; 
in this same conversation I spoke of awhile ago, lie said he was 
an innocent man; that he was innocent of the charge; my mem- 
ory is very poor; he alwa^^'s said he wanted to be tried then for 
the charge, and not be bothered when he got out; he never said 
lie wanted to get out and be tried after the skeleton was found.’ ” 

The evidence, as it comes up to us, is a little obscure in this, 
that it does not very distinctly appear to what conversation the 
witness alluded as the one he spoke of awhile ago,” in which 
the defendant said he was an innocent man, etc. The witness 
had spoken of several conversations. In one of these the defend- 
ant, according to the witness, said he had killed a man by the 
name of Morgan, etc. Then the defendant had a conversation 
wdth Col. Cross, and took his advice. Then he said at other 
times that he wanted them to take him out and try him, etc. It 
does not appear in which of these conversations it was that ho 
said he was innocent. It cannot be rightfully assumed that it 
was necessarily in the one in which he said he had killed a man 
by the name of Morgan. 

With this evidence before the jury, we think the court was 
clearly justified in giving the charge in question. There is no 
error in the record, and the judgment below must be affirmed. 

The judgment below is afflriiied, with costs^ 
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Burns State. 

(49 Ala., 370.) 

Homicide : Evidence — Admiaswns — Threats hy deceased — Res gestce — Eiror 

must he injurious. 

On a trial for mnrder, where the prosecution have proved statements made by 
the respondent immediately after the killing, tending to show that he killed 
the deceased, the respondent has a right to have the whole conversation, in- 
cluding the explanation that he then made of the fact. 

But the record not disclosing what the respondent expected to prove by a wit- 
ness, the court cannot reverse the judgment because the trial court excluded 
a legal question. For all that appears under such circumstances, the ex- 
clusion of the question may have been a benefit to the respondent. It 
must affirmatively appear by the record that an error complained of was 
injurious to the party. 

On a trial for murder, where it had appeared that the deceased had gone to find 
the respondent, and armed himself with a revolver and a knife, saying that 
he intended to have a settlement wdth the respondent, and that when the 
respondent came up, the deceased spoke to him, and the two walked off to- 
gether and shortly afterwards the report of a pistol was heard, but there 
was no evidence of the circumstances immediately preceding the killing, 
after the two walked away together: It was held^ that the respondent had 
a right to prove that the deceased had said when starting to find him, that 
he w'as going to Idli him,, and used these words: “When you hear from 
me, you will hear that him or me is dead.*’ Such declarations are admissible 
under %he chcumstances, as a part of the res gestm. 

On a trial for murder, thx’eats made by the deceased against the respondent, 
which are not admissible as part of the res gestWy and wliich were not com- 
municated to tlie respondent, are inadmissible in his behalf. 

Confessions deliberately made, and precisely identified, are often most satisfac- 
tory evidence; but mere verbal admissions, unsupported by other evidence, 
should be cautiously weighed, because of their liability to be misunderstood, 
the facility of fabricating them, and the difficulty of disproving them. 

Feom the Circuit Court of Blount. 

Tried before the Hon. WiLLiAst J. Haealsok. 

The prisoner in this case was indicted in September, 1870, for 
the murder of PicTiens Musgrove; pleaded not guilty to the in- 
dictment; was tried at the March term; 1873, convicted of mur- 
der in the second degree, and sentenced to the penitentiary for 
ten years. On the trial, he reserved several exceptions to the 
rulings of the court, which are thus stated in the hill of excep- 
tions; “ The state having given evidence tending to show that at 
a certain time, about the 5-th 'day of January, 18,70, in said county 
of Blount, the deceased "drtme to the still-house of; his fatter,, 'Ed- 
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■srard Mnsgrove, about four o’clock in the evening, and inquired 
if the defendant was there, or had come yet; and being told that 
he had not, proceeded to load his pist(d, and sharpen a knife 
which he had at the still-house, sajing that he intended to have 
a settlement with the defendant; that the defendant rode up 
about this time, driving some of his father’s hogs, got down from 
his horse, and was about fastening him, when the deceased went 
up to him, and spoke to him, and they walked oft' together; that 
they were absent some time, when a pistol shot was heard; that 
the defendant came up to the still-house, in from five to twenty 
minutes thereafter, and called for some persons there to go with 
him, to help take care of the deceased, whom he had shot; that 
two persons went with him to the place, some four hundred yards 
distant, whei-e they found the deceased, wounded, and carried 
him to the still-house, whence he was taken to his father’s house, 
w'herehe died in a few days from the wouud; and that the de- 
fendant, when he came to the still-house after the shot was heard, 
was wounded in the leg, as if with a sharp knife, and had some 
scratches on his throat. The defendant, by his attorneys, asked 
said witness, Henry Brasseal, who stated the above, if the defend- 
ant, when he came to the still-house for help, stated anything 
else than what is above set forth, to wit: “ that he W’anted them 
to go with him, to help take care of the deceased, whom he had 
shot?” The witness replied, that he did say something else at 
the time. The defendant then asked said witness to state all , 
that he (defendant) said at that time. The state’s attorney ob- 
jected to the witness answering this question, and the court sus- 
tained the objection; to which the defendant, by his counsel, 
excepted. 

“During the further progress of the cause, the defendant 
offered to prove, by , one Oassey Speigle, who was staying at the 
house of said Edward Musgrove in January, 1870, where the 
deceased also lived at that time, that she was, present when the de- 
ceased started to the still-house oh the evening he was shot; and 
that he told hef, when starting, that he intended to kill the de- 
fendant; and .said, ‘When you hear from me, you will hear that 
him or me is dejd.’ The solicitor for the state objected to the 
admission of this evidence; and t^e court sue^ned the bbjfeotion, 

, because' the same ^hW tjhe Sefea^utj- ; 

'to' which ruling, .tie d6fei4ahfe;hioe;^tO!i,,'j.,y.\:'!, Vs;!,'' - 
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“In the further progress of the cause, the defendant offered 
to pro\"e, that when he came to the still-house to obtain help for 
the deceased, and told the witness that he had shot him, he also 
said, ^and I fear I have killed him. I would not have clone it 
for the woidd, but he was trying to kill me, and I couldn’t help 
shooting him.’ To this the solicitor for the state objected, and 
the court sustained the objection, to which the defendant ex- 
cepted. 

“ In the further progress of the cause, the defendant offered to 
prove by N mcy Dutton and Taylor Dutton that the deceased, 
the day before he was shot, came to their house in the morning, 
on his way to Blountsville, and in the night, on his return home, 
and on both occasions incjuired if they had seen the defendant 
pass that day, or knew where he was, and stated his intention 
to kill him. The state objected to the admission of this evi- 
dence, and the court sustained the objection, because the same 
had not been communicated to the defendant; to which ruling 
the defendant excepted. 

“In the further progress of the cause, the defendant offered 
to prove by one Calvin Hudson, that on the day before, or at 
most a very few days before, the deceased was shot, he had a 
conversation with him in Blountsville, in which the deceased 
wanted to borrow his pistol, and [said] that he wanted to make 
a certain man take back something he had said; and that he 
(witness) understood that the defendant was the ^ certain man ’ 
mentioned. To which the solicitor for the state objected, and 
the court sustained the objection, on the ground that the same 
had not been communicated to the defendant; to which ruling 
the defendant excepted. 

“ In the further progress of the cause, the state having intro- 
duced certain testimony tending to prove confessions, or admis- 
sions of guilt made by the defendant, the court -was requested 
to chax^ge the jury, in writing, as follows: ^Admissions area 
species of evidence which, from the ease with which they can be 
fabricated, and the liability to misapprehend what w^as said, 
should always be scrutinized and received with great caution by 
the jury.’ Which charge, the court refused to give, and the de- 
fendant excepted.' ' / ; , ' ' ' ' / „ 

“The defendant aipo reqttested the court, zh writing, to chaargd: 
the jnry as follo^vs: ' That although they may be satisfied, f|;o^n 
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tlie evidence, tliat tlie previous general cliaracter of tlie witness 
«rolanson, for truth and veracitj, was good; yet if they believe, 
from the evidence, that said witness has made different or con- 
tradictory statements of the circumstances attending the alleged 
confession, they may look to these contradictory statements to 
ascertain whether or not, and if so, how much, credit should he 
given to the testimony.’ The court refused to give this charge, 
and the defendant excepted. 

“The defendant also asked the court to give the following 
charge, which was in writing: ‘The defendant’s guilt must be 
made out by evidence of a conclusive nature and tendency, and 
must exclude any reasonable supposition of innocence.’ The 
court refused to give this charge, and the defendant excepted to 
this refusal.” 

Handily Palmer S Dickinson^ for the prisoner. 

Ben. Gardner^ Attorney General, for the state. 

Briokell, J. The general rule, often announced by the court, 
is, that a party to a proceeding, civil or criminal, taking a bill 
of exceptions, must affirmatively show error to his prejudice, or 
the proceedings will not be disturbed. Eskridge v. The State^ 
S5 Ala., 30; Butler v. The State^ 22 id., 43. In this case, the 
state having given in evidence the declarations of the prisoner 
on his return to the still-house after the shooting, it was his 
clear right to adduce the whole of what he said at that time, in 
reference to the unfortunate transaction, 1 GreenL Ev., § 218, 
This rule has been announced by this court so often, and it is 
so cleanly expressed in the text-books, that we are not ready to 
presume any court has infringed it. The bill of exceptions does 
not inform us what the prisoner said at the same time, and in 
the same connection, which the court declined to permit him to 
give in evidence. Though it may have been part of the same 
conversation of which the state gave evidence, we, cannot say 
that it had any reference to the killing, or to the circumstances 
attending the killing; nor can we say that its exclusion did not 
benefit, rather.;thah prejudice the prisoner. An exception to the 
admission dr rejection of evidence should : always disclose the 
evidexiee admitted or rejected, or a revising court cannot ihteh 
ligiMy passg'udgnWnt pndt. 

' %' 'Theprxsdner'.ofti^^^ to 
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by liini wlieii lie returned to tlie still-liouse after the shooting, 
which the court excluded. The bill of exceptions does not in 
form us whether these declarations formed part of the conversa- 
tion of which the state gave evidenccj or whether they were 
made in another and subsequent conversation. Of course, we 
cannot say that the court erred in rejecting them. It may be 
proper for us to repeat the rule by which the court should be 
governed in determining the admissibility of this evidence. The 
prisoner cannot give in evidence his own declarations, unless 
they form part of the res gestc6\ but if the state give evidence of 
liis confessions, declarations, or admissions, it is his right to lay 
before the jury all that he said at the time, referring to the kill- 
ing, and the circumstances attending it. It is the province of 
the jury to determine the credibility and weight of the declara- 
ration or confession. The jury must weigh the whole, rejecting 
no part unless for some sufficient reason; but they may, in the 
exercise of their judgment, give more credence to one part than 
to another, or may deny credence to a part or to the whole. 
Williams v. The State^ 39 Ala., 632; Chambers v. The State, 
26 id., 59; 1 Greenh Ev., § 218. 

3. It appears from the evidence set out in the bill of excep- 
tions, that the killing was at or near a still-house. That the de- 
ceased reached the still-house before the prisoner, and on reach- 
ing the house, inquired for the prisoner; that, being informed 
the prisoner was not there, he obtained a knife, and sharpened 
it, and loaded his pistol, declaring that when the prisoner came^ 
^*he intended to have a settlement with him;^’ that the prisoner 
rode up about this time, and while he was fastening his horse, 
the deceased spoke to him, and they walked off together; that the 
report’of a pistol was heard in a short time, and the prisoner re- 
turned to the still-house alone, having a wound in his leg, ap- 
parently made by a knife, and some scratches on his thi'oat. 
There was no evidence, so far as disclosed by the bill of excep- 
tions, of the circumstances of the killing, or of the conduct or 
condition of the parties at the time of the killing. 

The prisoner offered to prove that the deceased, when starting 
to the still-house, said that lie intended to kill the prisoner, and. 
used these words: ^‘^When you hear from me, you will hear that 
him or me is dead.^^ The state objected to the admission bf thi^^ 
evidence, and the court sustained the objecti^, 
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not appear that these declarations or threats had been commun- 
icated to the prisoner. 

The general rule is, that threats of personal violence made bj 
the deceased against the prisoner, and not communicated, are 
not admissible in evidence, unless they form part of the res 
gestce. Powell v. The State^ 19 Ala., 577; Carroll r. The State^ 
23 id., 28; Dupree v. The State^ 33 id., 380. It is impossible to 
define accurately the declarations which should be treated as 
parts of the res gestcB, The main facts in this case are the kill- 
ing, and the circumstances attending it. Declarations coinci- 
dent with these in point of time, whether made by the deceased 
or by the accused, would certainly be admissible. It is not the 
point of time at which the declarations were made, so much as 
their connection with the main fact, that determines the question 
of admissibility. Goudy Humphries^ 35 Ala., 617. If they 
are cotemporaneoiis with the main fact, connected with it, and 
elucidate it, or the state of the party^s mind, when that is ma- 
terial, at the time of the happening of the main fact, they are 
admissible. Their weight as evidence must be determined by the 
jury. They ax*e not admissible to palliate or excuse a murder or 
a killing, shown by other evidence to be felonious. They are ad- 
missible only to show the mental status of the deceased, and his 
motive in going to the still-house and in inviting an interview 
with the prisoner. If there is no evidence of the facts attending 
the billing, this evidence may enable the jury to determine who 
was the aggressor, and may properly generate a doubt of the 
guilt of the accused. Campbell v. The State^ 16 111., People 
u Scoggins, 37 Oak, 677. It should have been admitted, and the 
jury permitted, under proper instructions, to determine its value. 
Such evidence is of little value, if it is admissible, when the 
prisoner has provoked the affray, or when it afS^nnatively appears 
that the deceased was not in a condition to execute his threat ox* 
was making no effort to do so. Carroll -v. The State, 23 Ala., 28. 

The declarations or threats made by the deceased to Hudson 
and others, were properly rejected. They do not form part of 
the res gestm, and are not cotemporaneoas, with it. The threats 
made to Oassey Speigle, as we, construe the bill of .exceptions, 
were made when the deceased was starting to the still-house, on 
the afternoon of the l^ilKhg,.ahd were admissible under^the facts 
■ recited in the.bih’^of Ax'^eptipnsj.omt^iie.'SameTeasbnto^^ 
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the declaration of a party leaving home, as to liis destination and 
the objects he has in view, are received. Pitts v. Burroughs^ 6 
^la., i 33. 

4. The charge requested, as to the weight or value of admis- 
sions or confessions as evidence, is abstract, so far as the bill of 
exceptions discloses. It does not appear that any admission or 
confession of the prisoner was given in evidence, and tlie court 
might well have refused, on this ground, to give the charge. Tlie 
rule settled by this court is, that admissions made by a party to 
a civil proceeding (and confessions in a criminal case, as far as 
their weight as evidence is concerned, stand on the same footing) 
deliberately made and precisely identified, are often most satis- 
factory evidence; but tliat evidence of mere verbal admissions, 
unsupported by any other evidence, should always be cautiously 
weighed, because of their liability to be misunderstood, the fa- 
cility of fabricating them, and the difficulty of disproving them. 

Wittich V. Keiffer^ 31 Ala., 199; Oarrett v. GmretL,^ 29 id., 439. 

The bill of exceptions does not disclose what was the evidence 
of the witness J ohnson, nor that there was any evidence he had 
made contradictory statements, or statements variant from the 
evidence he gave. The charge asked was not warranted by any 
face disclosed in the bill of exceptions; and for this, if for no 
other reason, it was properly refused. The other charges re- 
quested were so framed as to have a tendency to mislead the 
jury, and were properly refused. The charges given were not 
excepted to, and are not subject to revision. For the error we 
havenoticed, the judgment is reversed, and the cause remanded. 
The prisoner wdll remain in custody until dischax’ged by due 
course of law. 


HoioomB: 


Hobbach State. 

(43 Tex., 242.) 

Mftdenee of character of deceased — Practice Might of peremptoru 
challenge — When ip he exercised. 


On a iaial for felonious homicide, where the defense is that the killing: was done 
, m self, defense, it is competent to prove the general character of the deceased, 
/ for violence, . his hahit^^^ cara^g arms, where such evideii^ 

' ' _ ',to e^ia%the aotiohabr cdndujS of the deceased at the time. 
'\'.andthe.latent"of 
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On a trial for felonious lioniicide, evidence of the general reiDutation of the de- 
ceased for violence, or of his habit of carrying dangerous weapons, is not 
admissible until some acts or conduct on the part oi the deceased at the time 
of the kilimg have been proved, wlilch such evidence will tend to iilustiute 
or explain. 

Where there was evidence that at the time of the Idlling, the deceased grossly 
insulted the respondent a number of times ’svithout any provocation, and 
thait when respondent asked liim what he meant, he put his hand behind 
liim as if to draw a pistol, when respondent shot him, it was held admissible 
to x.)rove the general character of the deceased for violence, and that he was 
in the habit of cariymg weapons. 

Under the statute in Texas, after a juror has been accepted and impaneled, the 
right of peremptory challenge is gone. 

Eobebts, C* J. The defendant was indicted for tlie murder of 
H. K. Thomas, found guilty of murder in the second degree, and 
his punishment assessed at six yeai'S in the state penitentiary. 

The facts necessary to be mentioned to present the errors, on 
the trial complained of, wei’e, that Horbacli and Thomas were per- 
fectly friendly up to the time of the difficulty, which happened 
about eleven o’clock at night, in a sample room ” in the city of 
Dallas, where and when there were present Boyle, one of the 
proprietors, and Duckworth, the bar-keeper, both of whom were 
behind the counter; Shock and 'Wilson, who were outside of the 
counter, as were also Horbach and Thomas, both of whom, were 
somewhat intoxicated, and had taken, together with others, two 
drinks of sjnrits not long before the difficulty arose. Four of 
them had just played a game of pool, in which Thomas had lost, 
and treated the others. Upon asking his bill of the bar-keeper, 
he was told that he owed for two rounds of drinks, Horbach be- 
ing then at the front of the store. Thomas said he owed no such 
damned thing. The bar-keeper said, “ all right,. Harvey,” and 
Thomas paid for one round of drinks, and said if any one said he 
owed for two rounds, he was a damned liar. The defendant then 
came in singing and dancing, with a watering-pot in his hand, 
,and put it on the counter, when Thomas asked him if he 
(Thomas) owed for two rounds; and Horbach said, ^*Yes.” 
Thomas said, It is a Grod damned lie,” and tald ng the watering- 
pot, thiw it down violently and mashed it , Up to this point 
there is no material difference in. the testimony of the witnesses, 
but m ^ to’’ ’the : bai^h^ '^there 'were ^ differences,; which . ^re" 
attributable, partly;at befag ' 
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two being in front of the counter. That of the two in front. 
Shock and Wilson, was most favorable to the defendant, and was 
in substance, that Thomas told Horbach that “ he was a damned 
lying son of a bitch,” when Shock stepped up and told him that 
he (Shock) ow^ed for the drinks. Thomas replied, “ that is too 
thin,” and told him to go away; and turning to the defendant 
told him again, whoever says that he owed for two round.s is a 
damned Ijdng son a hitch, at the same time gesticulating vio- 
lently with his right hand, touching or striking Horbach on the 
breast. Horbach said, then you don’t owe it? ” Thomas again 
said to Horbach, “ you are a damned lying son of a bitch,” still 
gesticulating as before, in a violent, angry manner. Horbach 
saich “ what do you mean? ” perhaps twice. Thomas still repeat 
ing his accusations and gesticulations, when finally stepping 
back his right foot, threw his right hand behind him, pushing 
back the skirt of his coat (one of the witnesses says as if to dra^\ 
a pistol), when instantly Horbach presented his pistol with both 
of his hands, and firing, shot Thomas in the head and killed him. 
Shock says that, being behind Thomas, he was shaking his head 
at Horbach; Wilson says that, during the altercation, he went 
into the front room, turned down some lights, came back, put 
some money in the safe, went behind the bar, and was talking to 
the bar-keeper about closing up, when the firing took place at 
the south end of the counter, the said witness being at the north 
end, and the counter being, so high that he could not see the 
movement of the parties’ hands in front of it. Shock went for 
a doctor. Wilson left the house, as did defendant, who was 
arrested that night in Wilson’s room. There was evidence that 
Bogle and Duckworth were more friendly to Thomas than to 
Horbach. The doctor came and found no weapons on Thomas, 
and there was no further evidence as to whether he had weapons 
or not when he was shot. 

There is no intention here to give the least intimation of opin- 
ion as to the weight of this evidence, as establishing one conclu- 
sion or another in reference to the guilt or innocence of the de- 
fendant, It is collated simply to show that there was evidence 
tending to prpve one of, two conclusions leading to difierent re- 
sult^, either that Horbacll shpt Thomas from a sudden motive 
pf revenge for insult; or under the be^ , 

, being followed up 
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of making a deadly assault upon tim with, a weapon, endanger- 
ing his life. The facts tending to the establishment of the latter 
conchisio]! (to what extent, it is immaterial to consider now) 
were, that Thomas, having a dispute with the bar-keeper about 
liis liquor bill, became angry, and without any apparent cause, 
turned the controversy about it from the bar-keeper to ITorbach. 
The bar-keeper, Shock, and Horbach, all tried to pacify him, and 
let him liave his own version of the matter. Still he persisted in 
fastening the controversy on Horbach, who was not concerned in 
it and was not even present when it commenced. ITorbach 
treated the matter lightly at first, and when all the means that 
were tried could not divert him from making the issue with Ilor- 
bacli, he commenced treating the matter seriously, and asked 
Thomas what he meant. Thomas stepped back his right foot, 
and threw his hand behind him as if to draw a pistol. It may 
be a significant fact, as tending to show the known character of 
Thomas, that the persons there, seeing the matter becoming se- 
rious, did not interfere, except that Shock, having been once 
rudely repulsed by Thomas, stood off at some distance shaking 
his head at Horbach. This may bear two constructions, either 
that they did not think it necessary to interfere, or that they did 
not think it consistent with tlieir own safety to interfere with 
Thomas any further than had been done. 

Tor the purpose of adding still further weight to the evidence, 
tending to the conclusion that Horbach acted under the belief, 
and had reasonable grounds, from the words and acts of Thomas 
then said and done, to believe that Thomas w^as in the act of 
making a deadly assault upon him with a weapon, the defend- 
ant, by his counsel, sought to prove by questions to witnesses, 
that Thomas w^as in the habit of carrying deadly w^eapons, and 
tliat Thomas, when intoxicated, w^as a quarrelsome and danger- 
ous man. The questions, being objected to, were not allowed to 
be answered, to which rulings of the court defendant excepted, 
which appears in bills of exceptions in the record. 

The question is, Was such evidence admissible for such a pur- 
p6se .a^ ah el«enl^nt of detense ? 

EMdeuceV iu, acceptation, includes alb the means by 
yhiqh an. alleged matto the. truth of which is submitted 

myestigajbidh, is ^'established or disproved.^ . ' y, . ' ,y,', 
hpihpetent, ‘that.' which' |he'. 
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of tlie thing to be proved requires as the fit and appropriate 
proof in the particular case.” 

The thing sought to be proved in this case is, that Horbach 
had reasonable grounds to believe, and did believe, that Thomas 
then intended and was in the act of then attempting to kill him, 
by the use of a weapon, Kow, supposing it to ])e proved that 
Thomas, being enraged and pressing the unprovoked quarrel up- 
on Horbach until it became serious, and had arrived at a point 
wdiere Thomas would either have to recede or follow it up with 
increased malignity, and just at that juncture he steps back and 
throws his right hand behind him, what otlier facts would be 
required as peculiarly fit and proper to be known by Iloihach to 
induce that reasonable belief? Certainly the most fit and appro- 
priate additional facts that he could possibly know, tending to 
prove such reasonable belief, would be, that Thomas had a pistol 
on his person back where he put his hand, and that he was a 
man that would use it when mad and intoxicated, and would not 
likely back down from a difficulty that he had himself provoked. 
If Thomas was in the habit of carrying a pistol where lie put his 
hand, it was not improbable that his friend Horbach, as well as 
others, knew it, and might infer from the motion of liis hand 
the intention to draw it; and if his general character was that of 
a dangerous man when aroused with anger and excited with 
drink, Horbach might infer that Thomas intended to use the 
pistol on him when drawn. On the other hand, if Horbach 
knew that Thomas’ general character was that of a quarrelsome 
man, with no force of character, not vicious and destructive in 
his nature, not likely to use weapons if he had them, and not in 
the habit of carrying them, then the inference might not be 
reasonable from his conduct that he intended then to draw and 
use a pistol. 

Thus is it shown that these very facts, Thomas’ character for 
violence and habit of carrying arms, with Horbach’s knowledge 
of them, might determine his guilt or innocence in acting as 
promptly as he did. His intoxication, his anger, his persistent- 
ly pressing the difficulty on Horbach without cause, his violent 
character, and his Habit of, carrying weapons, would all be ap- 
propriate and fit facts, if they existed,, to throw light upon and 
giye significance to his mo^cHient in stepping back and throw- 
i iiig separately and in 
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may be meaningless, indiflereiit and immaterial, but taken to- 
gether, they may be pregnant with meaning, as shown by the 
conduct of the two witnesses, Wilson and Shock, who sa-w 
Thomas’ motion of his body and of his hand. A man’s char- 
acter for violence, dependent upon his irascible temper, over- 
bearing disposition, and reckless disregard of human life, is as 
much a part of himself as his judgment and discretion, his sight 
or hearing, his strength, his size, his activity, or liis age, any 
one of which may become a material fact to give a correct under- 
standing of his conduct and the intention with which an act is 
done by him, and are therefore part of them gentm when perti- 
nent to the act sought to be explained. Their office in evidence 
is adjective, as auxiliary to a substantive fact to which they are 
pertinent, and without which they are irrelevant and immate- 
rial. They are helps to the understanding in construing human 
conduct. The mind cannot reject or disregard them. They, 
and all like helps, ever have been,, and ever will be, elements in 
the formation of belief as to what a man designs by an act to which 
they are pertinent. Practically we know that men generally, 
who are assailed with violence, act in defending themselves 
with promptness and force in proportion to the violent and 
desperate character of their assailant. It behooves them so to 
do for their own safety, because it is known that such men 
who usually fight only with weapons, and usually have them 
ready for use, are not to be trusted to get an advantage in the 
combat. 

If, then, the character of the assailant in any case has helped 
to form a reasonable belief in the mind of the assailed that his 
life was then in danger, when the acts alone would fail to do it, 
the jury should in some way be informed of the character of the 
assailant, as well as of his acts, to enable them to understand that 
the belief vras a reasonable one. Otherwise he might act in his 
defense on such reasonable belief, and the jury, not helped by a 
knowledge of the assailant’s character to understand the import 
of his acts, of which they were informed, would find him guilty 
of murder, because of his having .acted without reasonable 
grounds for believing that his life was then in danger, when in 
fact he had siioh reasonable grounds of belief, did believe it, and 
’ acted on such belief. , 

This being sometimes , an important fact, necessaxy td belmown 
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hr a jury to enable them to come to a proper conclusion as to the 
state of mind of the accused just at the time when he killed the 
deceased, how and under what circumstances is it admissible in 
evidence? It is laid down as the rule at common law, as prac- 
ticed in England and most of the older states of the American 
CTnion, that it must he made to appear, if at all, in the transac- 
tions immediately connected -with the killing as part of the res 
gestce^ as it is termed, and to be deduced therefrom rather than 
to be proved as a distinct fact. 

In an old settled country, wdiere there is little change of popu- 
lation, this fact would generally be known to a jury Avithout be- 
ing proved as a distinct fact, whereas in newly settled countries, 
it might not be, Formerly it was the rule to get jurors from 
the vicinage vrho knew the parties and the transaction. N'ow, 
the very opposite is the rule. There are various other reasons 
arising out of the state of society, and habits of the people in dif- 
ferent countries and at diffei*ent periods, Avhich would make it 
important tliat this fact, when pertinent, should be made to ap- 
pear as a distinct fact, as explanatory of the acts and intentions 
of the parties concerned, in order to arrive at the truth. In an 
early case in liTorth Carolina, it Avas said, in speaking of the com- 
mon law (in a case where it Avas held that the proof of the char- 
acter of the deceased for violence was admissible as a distinct 
fact), that it is a system AA^hich adapts itself to the habits, in- 
stitutions and actual conditions of citizens, and which is not the 
result of the Avisdom of any one man in any one age, but of the 
wisdom and experience of many ages of Aviso and discreet 
State V, Tackett^ 1 Hawk’s L. & Oh, (N. 0.), 31T. 

In an early case in Alabama, eWdence of the general charac- 
ter of the deceased AA-as held to be admissible. Chief J ustice 
Lipscomb (who so long adorned our court also as associate pis- 
tice), iu delivering the opinion, said in very strong language, 
If the deceased was known to be quick and deadly in his re- 
venge of insults, that he was ready to raise a deadly AA^eapon on 
every slight provocation; or, in the language of counsel, his ^ gar- 
ments were stained Avith many murders,’ when the slayer had been 
menaced by such an one, he Avould find some excuse in one of 
the strongest impulses of oxir nature in anticipating the purposes 
of his. antagonist. The language of the law in such a case Avould 
he, obey that impulse to self-preservation e^en at the hazard of , , 
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the life of your adversary.” Quesenlxirry v. The State^ 3 Stew, 
and Port., Ala., 315-6. In the same case it is said that, there 
can be no doubt but that when the killing has been under such 
circumstances as to create a doubt as to the character of the of- 
fense committed, that the general character of the accused may 
sometimes aftbrd a clue by which the devious ways by which hu- 
man action is influenced may be threaded and the truth ob- 
tained.” These views of the law are quoted and adopted with 
numerous reasons for their correctness by Justice Lumpkin ia 
the case of Keener v. The State^ 18 Ga., 221; Monroe 'v. The 
State of Georgia^ 5 id., 90. 

In the case of the State of Missouri v. Keene^ 50 Mo., 358, 
the court say, where homicide is committed under such cir- 
cumstances, that it is doubtful whether the act was commit- 
ted maliciously, or from a well grounded apprehension of dan- 
ger, it is very proper that the jury should consider the fact that 
the deceased was tui'hulent, violent, and desperate, in determin- 
ing whether the accused had reasonable cause to apprehend great 
personal injuiy to himself.” This was said in reversing a con- 
viction for murder, because the court had excluded evidence of- 
fered that the deceased was a quarrelsome, dangei’ous, and des- 
perate man, and in the habit of carrying weapons, as was done 
in this case. See also The State v, ITicIcs, 27 Mo., 590. 

The same doctrine Avas announced in the state of Minnesota 
in the case of The State v. Dumphey^ 4 Minn., 446, and also in 
the State of California, 10 Cal., 809, in the case of The People 
V, Murray, 

In the case above quoted from Minnesota, it is said: “ The 
character of the deceased per se can never be material in the trial 
of a party for kiiling, because it is as great an oflfense to kill a 
bad man as it is to kill a good man, or to kill a quarrelsome and 
biuital man as it is to kill a mild and inoffensive man. 


The pxunciple upon which this testimony is alone admitted 
arises frbin some peculiar condition in which the facts of the 
billing leave the crime. If the facts as established free the ease 
from uncertainty and doubt, and leave the killing an act of pre- 
meditated design on the part of the defendant, the quarrelsome 


character of the deceased can in no manner change the nature of 
the offense; but if circumstance surround the which 

‘ le'^o 'the ‘ intentipU' ' of ; deforidarit ;ih , eomm'ittihg, ' 


Ton. 
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doubtful, or evenly balanced, or in any manner indicate provo- 
cation on the part of the deceased, testimony of the quarrelsom© 
chara,cter of the deceased would then become sufficient!}^ part of 
the res gestm to be admitted to explain or throw light upon the 
matter. State r. Dumphey^ 4 Minn., 445-6. 

It may be deduced from these authorities that the general char- 
acter of the deceased for violence may be proved when it will 
serve to explain the actions of the deceased at the time of the 
killing; that the actions which it would serve to explain must 
first he proved, before it would he admissible as evidence; that 
if no such acts were proved as it would serve to explain, its re- 
jection, when offered in evidence, would not be error; and 
that, if rejected when a proper predicate has been established for 
its admission, it is held error. See Irvm v. The State^ decided 
this term. This results in what has been previously attempted 
to be developed, that the general character of the accused for vi- 
olence should he allowed to be proved; not as a substantive fact, 
in whole or in part abstractly constituting a defense, but as aux- 
iliary to, and explanatory of, some fact or facts proved to have 
occurred at, and in connection with the killing, which tend to 
establish a defense when thereby aided by furnishing reasonable 
grounds for the belief on the part of the slayer that he is then in 
immediate and imminent danger of the loss of his life from the 
attack of his assailant. It is observable in most of these cases, 
that it is said that the evidence of character for violence is ad- 
missible in a doubtful case. It can hardly be meant by this, 
that it is admissible only in a doubtful case of guilt; for if that 
is doubtful, there is no need of proof of character or anytliing 
else to help out the defense. 1 Whart. Grim. Law, sec. 644, The 
explanation, it is submitted, is that the person killing is pre- 
sumed, to have committed murder by the act of killing, and in 
arraying the facts to establish that he acted in self defense, if an 
act of the deceased at the time of the killing is of doubtful im- 
port, or is otherwise of a character that it would be explained, 
and construed more favorably for the accused by adding to it the 
proof of character of the deceased for violence, then such proof 
is' admissible. ‘Whart Grim. Law, sec. 641, and eases cited. 

-ThDB same to the proof of the .deceased^s , 

iiibit of carrying ai^ins| ^h^a peHin^ Id. 

'tO'^the a^missipn' 
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of sncli proof upon any condition or under any circiirastances 
as part of a defense. 3 GreenL, sec. 27, and note; 1 IVliart. 
Grim. L., sec. 041, and note. 

Our Criminal Code piwides for tbe admission of the proof of 
the general cliaracter of the deceased, as a violent or dangerous 
man, wlien it has been proved tliat he had previous]}^ made 
threats against the life of the defendant, which threats are de- 
clared to 1)C admissible, but not to be regarded as affording a just- 
ification for the offense, unless it be shown that at the time of 
the homicide tlie person killed, by some act done, manifested an 
intention to execute the threat so made.” PaschaPs Dig., art. 
2270. 

Here the principal object is to provide for the admission of 
threats, and incidentally thereto is permitted the proof of the 
violent character of the deceased, to give force to them, and both 
together, when proved, serve only to explain the object of an act 
done by the deceased at the time of the killing. 

The main object of this provision of the code was to settle a 
long continued controversy in the courts of this state as to 
whether previous threats should be admitted at all, and if admit- 
ted, 'what their force and effect should be; and whether or not 
a predicate should be first established for their admission, by 
the proof of some act of the deceased w^hich they %vould give 
point to and explain. 

This affirmative provision for the admission of the proof of 
the character of the deceased, as a dependent incident to threats 
that have been admitted to be proved, should not be held to op- 
erate as an exclusion of the proof of character in any and all 
other instances wherein it might be equally applicable and per- 
tinent. 

In providing for the admission of previous threats, it simply 
insured also the admission of that which was necessary to give 
them their proper weight and force, without prescribing any- 
thing either for or against the admission of the proof of the vio- 
ient character of the deceased, in aid of any other fact besides 
threats.'' ' 

This provision of the code, it is believed, is a reenactment of 
the rules relating to threats, m adopted and practiced as part of 
the common law lh this state before the adoption of the I^enai 
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If our laws sanction the proof of the violent character of the 
deceased in aid of threatening words, it is difficult to see why it 
should not he equally allowed to he proved in aid and explana- 
tion of the threatening acts done by the deceased at the time of 
the killing. 

It is scarcely necessary to go into an explanation of the con- 
dition of things in this country, which imperatively requires the 
admission of the proof of the character of the deceased for vio- 
lence, in order to attain the ends of justice in the administration 
of the criminal law. It is well and generally known that there 
are some violent and dangerous men in this countiy, wlm are in 
the habit of carrying pistols belted behind them and in their 
pockets, who never think of fighting in any other way tlian with 
deadly weapons, who are expert in using them, and wlio, espe- 
cially when intoxicated, bring on and press to the extreme of 
outrage their deadly rencounters for causes and provocations 
that would be regarded as utterly trivial by peaceable men, and 
that if one of such persons, while engaged in an angry alterca- 
tion, should suddenly step back and rapidly throw his hand be- 
hind him, it might readily he understood by those who saw it to 
mean, that he was in the act of drawing a pistol to use it. The 
same act by one of the great mass of our peaceable citizens who 
are not in the the habit of carrying weapons would suggest no 
such thought, and in such case, the pistol would have to be drawn 
and exhibited befoi’e any such thing would be conceived, unless 
there had been some very extraordinary provocation. 

This state of things here is a substantial reality, well known 
and ostensible to the percejition of every one at all familiar with 
the subject, and men act upon it, and arc compelled to act upon 
it, in defending themselves from deadly assaults. ^ 

It is true, the law requires a party killing to act under the re- 
sponsibility to himself of acting soon enough to save himself 
from loss of life or from serious bodily injury, such as mayhem 
on the one hand, and on the other, the risk of exorcising firmness 
and discretion to wait long enough until some act is done by the 
deceased, at the time of the killing, by which the jury tiwing the 
ease will be satisfied^ considering all the siirronnding circum- 
-stancoB and the parties coheernetl, that the defendant had reason- 
able grphrids to believe, and then believe^ that , he theii. 
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iimiiiicd l)j his assailant. Paschal’s Dig., art. 2226. And, al- 
tlioiigh the attack may be unlawful and violent, if the act done 
by the deceased indicated a ^"less degree of pei’sonal injury tlian 
killing and maiming,” then, before the killing can be fully just 
ified or excused, it must be shown that “all other means were 
resorted to for the prevention of the injury, and the killing must 
take place wdiile the person killed is in the very act of making 
such unlawful and violent attack.” Paschal’s Dig., art. 3228. 
This distinction and difference in the rule as made by our code, 
depending upon the degree of injury intended by the deceased 
as manifested by his acts, is very important, practically to be ob- 
served. 

It may avoid re 2 )etition by noticing here that this distinction 
was not jiroperly observed in the otherwise very excellent charge 
of the court below, which is as follows: “The defendant may 
also justify himself in the killing by evidence showing: 1st, 
that the deceased made an unlawful and violent attack upon him; 
2d, that the attack so made was of such a nature as to have pro- 
duced in the mind of this defendant a reasonable expectation or 
fear of death or some serious bodily injury; 3d, that this defend- 
ant resorted to all other means to prevent the injury; 4th, that 
deceased was killed while in the very act of making such unlaw- 
ful and violent attack. And unless all four of these propositions 
affirmatively aj)pear in evidence, the defendant cannot be justi- 
fied on the ground of an unlawful and violent attack upon his 
person.” 

The second projDosition above quoted is not contained in the ar- 
ticle of the code to which the other three relate (art. 2228, Pas- 
chal’s Dig). By this article, 2228, it is intended to provide the 
the rule that where any other unlawful and violent attack is made 
than one in which the acts of the deceased manifest the intention 
to murder or maim (or to commit rape, robbery, arson, or theft 
at night), defendant is required to resort to all other means be- 
fore killing his assailant for the prevention of the injury, because 
in such an attack, it is presumed that there may be time and op- 
portunity to, resort to other means. But, as provided for under 
the preceding article, 2226, where, at the time of the killing, 
“some beep'ddneby the. deceased showing evidently ah' in- 

tent to. commit, such offense^ (murde maiming), *thefi 
,, inithat; event, thd 
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otlier means before killing his assailant, because it is presumed 
in such a case that the party’s safety depends upon his prompt 
action in killing his adversary. Thus, when an unlawful and 
violent assault is committed, the degree and character of injury 
intended by the assailant, as then indicated by liis acts then done, 
is made the test of whether the party attacked may at once kill 
his assailant, or must resort to all other means for the prevention 
of the injury before killing him. This confusion from blending 
the two rules might have been obviated by giving tlie 3d charge 
asked by defendant’s counsel, which was refused by the court 
only upon the ground that it was deemed to have been “ sub- 
stantially given.” 

, To return to the evidence excluded, it is proper to notice, on 
account of the intimate relations between threats and the general 
character of the deceased, that by our code threats are admissible 
as independent evidence, without first having established a pred- 
icate for their admission by the proof of acts done at t!ie time of. 
the killing, to which they might give additional force, subject to 
having their effect as evidence subsequently explained away and 
destroyed by the charge of the court in the absence of evidence 
tending to prove such acts. 

In the case of the proof of general character of the deceased, 
there must be a predicate established by evidence already sub- 
mitted, tending to prove threats of the deceased, or some act 
done by him at the time of the killing, which it would aid or 
give force to, as heretofore explained; and when admitted, it 
would be proper and not charging on the weight of evidence, for 
the court to explain to the jury the object of its admission as 
auxiliary and explanatory of the threats or acts to whicli it was 
pertinent, and to be not of itself independent evidence of a de- 
fense. 

The evidence exhibiting the acts of the deceased at the time 
of the killing constituted a predicate for , the admission of the 
proof of the general character of the deceased as a violent and 
dangerous man, and that he was in the habit of carrying weap- 
ons, and upon that ground, such proof should have been ad- 
mitted. ’ " ' / / ; ' , ‘ ' ' ' ' ’ 

Thera is also a bill of exceptions in the record, by' the defend- 
ant as to the ruling of the court in the selection of . 

' ’i^hichv recites \ 
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After tlie state had passed severally upon Mitch, Gray, E, 
H. Lindsey and James H. Davis, and before the jury had fully 
been made up, the court permitted the district attorney to chal- 
lenge each of said jurors peremptorily, and had them stand 
aside, to which defendant excepts.’’ The ruling of tho court was, 
that the state or defendant could challenge any juror, although 
accepted, when a new juror was chosen, until their challenges 
respectively were exhausted. 

Upon the trial of a capital offense, a special venire facias is 
issued for persons, not less than thirty-six nor more than sixty, 
for the purpose of foi*ming a jury. Pasch. Dig., art. 3016, and 
following. 

It is further provided that, ^‘in forming the jury, the names 
of the persons summoned shall be called in the order they stand 
upon the list, and, if present, shall be tried as to their qualifica- 
tions, and unless challenged, shall be impaneled.” Pasch, Dig., 
art. 3024. By this we xinderstand that they are to be challenged, 
either for cause or peremptorily, severally, as each one is deter- 
mined by the court to be a qualified juror, which is to be con- 
tinued, one by one, until the jury is fully formed to the number 
of twelve. We know of no law or established practice under the 
law, which sanctions the perejnptory challenge of a juror by 
either party when thus placed on the jury, whether it is full or 
not. There may be discretion in the court for excusing or stand- 
ing aside a juror after he is thus selected, for some good cause 
shown at the time why the juror cannot or ought not to serve 
on that jury. We do not think, therefore, that the mode of se- 
lecting the jury that was adopted in this case is warranted by 
any law of this state. 

For the several errors that have been pointed out, and particu- 
larly for that of excluding the evidence offered to prove the gen- 
eral character of the deceased for violence, and that he was in 
the habit of carrying weapons, the judgment must be reversed 
and the cause 2 'emanded. Reversed and remanded. 

On tlie tdal of aii indictment for homicide, ewdenoe offered generally to 
prove tliat the deceased was well ^own, and understood to he a qumrelsome, not- 
ous and savage man, is inadmissible. . If the offer be general, and not connected 
with the defendant'a ,^^^^?^, at the time, the testimony must necessarily ex- ^ 
eluded, for, it would be a barbarous tbmg to allow A. to give ah a reason for to 
';-hiUing, B,,;that B/h Imposition mm. savage" and riotous. When,' ho'^ve3i:it;:^''v 
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shomi that the (h^fendaiit was under a reasonable fear of Ms life from the de- 
ceased, the deceased’s temper, in connection with previous threats, etc., is suffi- 
ciently ptxrt of the res gestae to go in evidence as explanatory of the state of 
defense in which the defendant placed himseK.” 2 Whart. Grim. Law (7th ed.), 
§041, 

In State v. Br^yant, 55 Mo., 75, tlie evidence tended to show that the deceased, 
at the time he was IdUed, had grappled the defendant, and was tiying to pull a 
slung shot out of his pocket. The defense offered to show tliat the deceased was 
a desperate and dangerous man, and the evidence was excluded, EeM^ error. 
The court say: “ Whilst it is perfectly true that the character of the deceased 
affords no justification, and will not even palliate the crime, where it appears that 
the defendant was the aggressor, and provoked the altercation, still it frequently 
becomes of great importance in determining tlae degree and quality of the offense. 
A bad man, as well as a good one, is equally under tlie protection of tlie law, but 
in a case of homicide, when it is doubtful whether it was committed with malice 
or from a well grounded apprehension of danger, it is necessary to take into 
consideration the fact that the deceased was desperate, violent or dangerous. A 
peaceable, weE disposed man, although in anger, might excite very little fear, 
whfist the menacing attitude of a cruel, vindictive and desperate person would 
cause the greatest apprehension, and justify a line of action in the one case which 
would be whdEy unwarrantable in the other. It is therefore evident that the char- 
acteristics of the deceased, with the restrictions pjlaced upon them by the court, 
did not meet the case, A man may not be peaceable, and stall have nothing dan- 
gerous about himj he may be the very reverse of quiet, and yet not in any way 
dangerous or desperate. The very traits of chai'acter, which it was important to 
show as throwing light upon the character of the offense, were the very ones 
which the court would not permit to go to tlie jury. ^ 

In Monroe State, 5 Ga., 85, where it was doubtful whether the killing was 
malidous or in self defense, the court rejected evidence which was offered on the 
part of the defense, which went to show that the deceased was a violent, rash 
and bloody minded man, reckless of human life, in the habit of taking advantage 
of his adversaries in personal contests, and that the prisoner was well acquainted 
with his character in this particular. The rejection of the evidence was held error. 
The court say: “ As a general rule, it is true that the slayer can derive no ad- 
vantage from the character of the deceased for violence, provided Ihe killing tobk 
place under circumstances that showed he did not believe himself ia danger, 
Tet in cases of doubt whether the homicide was perpetrated in malice, or from a 
principle of self-preservation, it is proper to admit any testimony calculated to 
illustrate to the jury the motive by whidi ilie prisoner was actuated. 8 S. P., 
8()8. And in this view, we think the evidence was improperly ruled out. Rea- 
sonable fear, tmder our code, repels the conclusion of malice; and has not tlie 
character of the deceased for violence much to do in determining the reasonable- 
ness or rnireasonableness of , ^e fear under which the defendant claims to have 
acted? Does it make no differem^ whether my adversary be a feckless and over- 
bearing bully, hWringa heartiest to ail abdal ties and order, and fatally bent on 
mischi^^; or is a man Of 'Quaker-hke saien and deportment ? One who never 
•beikes except in s^-d^^n»e, and th^ 'evincing the utmost reluctance to shed 
blood? We appiehehd the danger, as well as the dteice, 

and dispodtion -of :otnr; ^ 
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tliese casesj every individual must act upon his own judgment, and in view of his 
solemn responsibility to the law. If the assailant intend to commit a trespass 
only, to Idll him is manslaughter; but if he design to commit a felony, the Idlling 
is self-defense^ and jusbijiabie. 1 Hawk. P. 0., ch. 28, sec. 23; 1 East C. L., 27*2. 
Who, knowing the character of Eyd, the pirate, or of the infamous John A. 
Murrell, would not instantly, upon their approach aimed with deadly weapons, 
act upon the presumption that robbery, or murder, or both, were contemplated? ” 


People vs. Alibez. 

(49 Cal., 452.) 

Homicide: Duplieitg* 

On a demurrer for duplicity to an indictment for murder, containing but one 
count, charging the murder of three persons, it was held tlxat the count was 
bad as charging three offenses. 

. The murder of tliree persons constitutes necessarily three offenses, 

I,. 

Wallace, 0. J. The indictment, containing but a single 
count, charges that the defendant unlawfully, and with malice 
aforethought, and in and upon P. Alibez, 0. Alibez and E. Ali* 
bez, did, wilfully, unlawfully, maliciously and feloniously ad- 
minister a poisonous drug, known as strychnine, with intent 
them, the said P. Alibez, 0. Alibez and K. Alibez, to unlawfully 
and maliciously kill and murder, and did maliciously, unlaxvfully 
and feloniously then, and there, by administering said poisonous 
drug, to wit, strychnine, unlawfully, premeditatedly and with 
malice aforethought, kill and murder the said P. Alibez, G. Ali- 
bez and E. Alibez, contrary to the form, force and effect of the 
statute,’’ etc. The defendant filed a demurrer to the indictment, 
on the ground that it charges more than one offense; the demur- 
rer was overruled. A trial was subsequently had upon a plea of 
not guilty, and a verdict of guilty of murder in the first degree 
liaving been foun4 by the jury, the defendant moved the court 
in arrest of judgmpt, upon the ground that more than one 
offense bad been charged in the indictment. The motion was 
denied, and judgment having been rendei’ed upon the verdict, 
the case is. brought here upon appeal 

The statute (Penal Code, 954) under which the proceedings 
in question were had distinctly provides, that the indicfetn^t 
<<must charge but dnq offense^ ^ while it is selievid^^^^ 
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indictment liere, charging the defendant, as it does, with the 
murder of three persons, necessarily charges three offenses. 
The slightest examination of the statute upon the part of the 
district attorney, in the first instance, would have prevented such 
a blunder. Even if he had overlooked it, however, at the out- 
set, it would seem tliat the demurrer and motion in arrest of 
judgment subsequently made ought to have called it to his at- 
tention. 

Judgment reversed and cause remanded, with directions to 
the court below to sustain the demurrer to the indictment, and 
to dispose of the prisoner, with a view to submitting the charge 
to another grand jury. 

Nile^ J., did not express an opinion. 

Note. — In Clem «?. State^ 42 Ind., 420, the same question arose and was do-, 
cided differently. In that case, the prisoner was indicted for murder for killing 
one Jacob Young, by a gunshot wound. She pleaded a former acquittal. The 
plea set forth that she had formerly been tried on an indictment for murder, 
charging the killing of Nancy Jane Young by a gunshot wound, and that she 
was acquitted on that trial of murder in the first degree, and convicted of murder 
in the second degree, and that judgment was rendered upon the verdict. The 
plea further set forth that the two indictments charged identically the same 
offense, and (inferentially) that the same act caused both deaths. To this plea 
the state demurred, and tiie demurrer was sustained and the plea overruled, to 
which the defendant excepted. The defendant then pleaded not guilty, and on a 
second trial, was convicted of murder in the second degree. The case was taken 
by appeal to the supreme court, where it was held that the overruling of the plea 
“was error, and that tlae kilHng of two or more persons by the same act consti- 
tuted but one crime.’* In support of this proposition, the court cite State v* Dar- 
rou?t 2 Tyler, 387, an assault and battery case; Ben «?. State, 22 Ala., 9, a case of 
poisoning, and various other authorities. 


Satodebs m. People, 

(29 Mich., 269.) 

House of III Fame: Evidence -^Pleadiug. 


Ill m infbrmafion for letting a house for tlie purposes of prostitution, the state- 
, ment of the locality of the house need not be more precise than in ioforma'^ 
tions for or arson; 

in an mformafion» where it is not matter of desenptaoh, need not 
^ proved as laiij. ^ ^ ' ' , ' ' ; \ v ■ ! , . , 

Itiserrorto>llbwajmy’IO''mfe^ of w:lfioh there is nq; 0 tiden<i^.'?^ 
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In a prosecution for letting a house for the purpose of a prostitution, it is ad- 
missible to prove the reputation of the lessee, and of girls who were seen in 
the house. 

Testhnony which shows that the lessee of a house and women who had been 
seen in the house were reputed prostitutes is not, of itself, sufficient to es- 
tablish the fiict that the house is kept or used as a house of prostitution. 

Exceptiois^s from Recorder’s Court of Detroit* 

Isaac Marston*^ Attorney General, for the people. 

Browse T* Brentis and George AT. Penniman^ for the re- 
spondent. 

Campbell, J. Eespondent was convicted under section 7703 
of the compiled laws, of letting a dwelling house, knowing 
that the lessee intended to use it as a place of resort for the pur- 
pose of prostitution and lewdness.” The same section contains 
a prohibition and penalty against knowingly permitting a lessee 
to use a dwelling house for such purposes, but the information 
was confined to the offense of letting with guilty knowledge. 

The information was objected to as not describing the precise 
locality of the dwelling; and objection was also made to the 
proof of a lease dating back more than a year before the time 
set forth in the information. 

l?re do not think the locality needs any more precise descrip- 
tion under the usual practice. The name of the lessee is given. 
There has always been much looseness in the description of 
places in indictment, involving crimes connected with habita- 
tions. Indictments for burglary or arson should contain as ac- 
curate references to the place of the oiSense as the purposes of 
this statute require. But such a description as is given here 
would be sulficient at common law in those cases. 

It was certainly a stretch of propriety to give a date of leasing 
so very remote from the true one. But where a date is not 
given as a matter of description, the practice has allowed the 
time to be alleged without any reference whatever to the truth. 
We are unable to say that the variance in the present case is 
suoh as to affect the legality of the proceedings. • 

The prosecution proved the lease by the lessee, Mary Lavall, 
who denied; however, that there was any improper use or intent. . 
8ha was allowed, under objection from respondent, to state the 
amount of tho rent We can, see no reason why any of tte, 
terms of the le^ise &houIdVbe';<b:s:eluded,^ But in charging the ;; 
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jurjj tlie court allowed tLem to consider tlie amount of tLe rent 
as having a bearing on the likelihood of such a rate being paid^ 
except for improper purposes. This was clearly error, as there 
was no proof introduced to create a standard of comparison; and 
it would be extemely dangerous to leave juries at lil)erty to de- 
rive conclusions based upon nothing but conjecture. 

Objection was also made to the introduction of testimony 
tending to prove that Mary Lavall was a woman of ill repute, 
and had kept houses of ill repute, and that girls seen in the 
house were reputed to he prostitutes. 

It is true that no one can he convicted upon evil repute, with- 
out proof of actual misconduct. Persons and houses may hear 
an ill name, and yet there may be nothing known against them 
which would justify the intcx'ference of the law. And the re- 
spondent could not he lawfully convicted on such testimony, 
without evidence of some act which comes within the statute. 

But the fact that certain proof offered is not sufficient to make 
out a case is no reason why it should not be received to make 
out a part of it. It was necessary in this case, not only to prove 
the intended and actual use of the dwelling for the unlawful pur- 
pose, but to show that the respondent knew it was so intended 
when he first leased it, It is not likely that persons who come 
to an understanding on such a purpose will express it in writing, 
or even exipress it at all. Criminal agreements are often, if not 
usually, made tacitly. They can only he proved by circum- 
stances. If a person leases a house to a woman of ill repute, and 
knows of that repute, and the house is thenceforth used for un- 
lawM purposes, and such use is known to him, these facts must 
be regarded as having a tendency fco create belief in his guilty 
knowledge, or, at all events, as bearing upon that fact. All the 
facts cannot be brought in at once. Each is proved separately, 
and the order of proof .must be left somewhat discretionary. If 
facts enough are not shown, the respondent cannot be convicted, 
but no relevant fact can be excluded merely because it does not 
by itself prove the whole case. This testimony was all relevant, 
and therefore prop^ly received. 

We think, however, that an , error was committed in permit- 
ting a conviction when there was no evidence of the main facL 

The attention of the court was called, to the question, and the 

^there was no eyidehce’ tha,t;;d^^^ ^ 
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fendant knew tlie bouse was resorted to, or that it was resorted 
to in fact, for tlie purpose named, but this was refused. 

The testimony tended to show nothin^^ more than the evil re- 
pute of the lessee, and of other women who had been seen in the 
house. There was no evidence of anj acts of lewdness com- 
mitted there, and no evidence that men resorted there at all. If 
there had been proof that the house was resorted to bj men as 
well as women of ill fame, the jury could draw any reasonable 
inference from such facts. But the law does not punish the 
mere letting of houses to bad characters. It is the use of the 
house, and not merely the repute of its inmates, \vhicli the par- 
ticular statute under consideration was intended to reach. 

Whatever may be the probability that the house will be im- 
properly used when in such hands, yet there must be clear proof 
of intent, to satisfy tlie law, and the fact of such use, from ^vhich 
in this case, the intent was sought to be derived, is not to be as- 
sumed witliout proof, direct or circumstantial. If the inmates 
commit offenses elsewhere, the landlord is not made responsible 
for what is not done on his premises, and the court erred in al- 
lowing the case to be disposed of without testimony tending to 
establish the misuse of the house. 

We do not wish to be understood as holding that if there is 
clear proof of aTetting with the distinct understanding that the 
house is to be used for unlawful purposes, any proof of actual 
use w'oiikl be necessary. The crime may be complete at the time 
of the letting, and such is the meaning of the statute. But in 
the case before us, there was no proof of such design that could 
have sufficed without the evidence of the actual use, and therefore 
the evidence became essential. 

Upon the other principal rulings of the court, so far as they 
are likely to be called for on another trial, the objections talei 
do not seem to be based upon any substantial variance between 
charges asked and given. The distinctions are over nice, and 
lacking in importance. 

For the errors before noted, the conviction should be set ^side 
and a new trial granted, and directions given to the court below 
accordingly. , , 

OpOLiBY and CnniSTiANOx, JJ., concurred. 

0. d;-, did' notv^i'in ' / ; - \ 
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Sylvester vs. State. 

(42 Tex., 496.) 

House of Ill-Fame: Evidence. 

Evidence of tlie general reputation of a house is admissible for the propose of 
establishing its character as a house of prostitution. 

Whether such evidence is sufficient standing alone to sustain a conviction, 
qvLcm'e. 

Appeal from Criminal District Court of Galveston County. 
Tried below before the Hon. Samuel Dodge. 

Mary Sylvester was indicted for keeping “ a disorderly house 
for the purpose of public prostitution, and as a common resort 
for prostitutes.’^ 

On the trial, witness Drew testified that he knew the defend- 
ant, and her residence, in 1874; knew the general character and 
reputation of defendant to be that of keeping an assignation 
house; that he had been at the house of defendant and had met 
one woman there for a lascivious purpose. Defendant lived in 
Galveston city, near Sehmitt’s garden; saw two or three other 
women going out at the back door at the time. 

Tim. Brown, James Baker, and four others, testified that they 
did not know where the house of defendant was situated as to 
the street, but it is situated in Galveston city and county; knew 
the general cliai^acter and reputation of defendant’s house to be 
that of an assignation house; and on cross-examination by de- 
fendant, witness stated that their information of general reputa- 
tion was formed from talking with their associates and acquaint- 
ances, and what they heard them say. 

This testimony was admitted over the objections of the de- 
fendant, Defendant was convicted, and appealed. 

Mills <& Ferris.^ for appellant. 

Frank M, Spencer and F. G, KiUrell^ for the state. 

Gouli), J. The case of Morris v. The State.^ 88 Tex., 603, 
recognizes the admissibility of evidence of the general reputation 
of a house for the purpose of establishing its character as a house 
of pi’ostltution. The admissibility of such evidence is supported; 
by decisions of other courts. See The State v* McDowell^ 
Dndley^.U 846; \^^ v. Mmrd^ l Iowa, 412. Wharton 

the character of the defendiijnts^. 
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and tlie house which they kept, and of the persons visiting them 
is admissible.” 3 Whart. *Am. Or. Law, sec. 2393. 

It is believed to be well settled that the character of the oc- 
cupants may be established by evidence of their general reputa- 
tion. 2 Bish. Or. Pr., sec. 93. Whilst it is true that the admis- 
sibility of such evidence as to the house is denied by some 
authorities (see Com. v, Stewm% 1 Serg. <fc Eawle, 342), we see 
no sufBcient reason for departing from the ruling in Morris v. 
The State. 

The case before us does not present the question of the suf- 
ficiency of such evidence alone to support a conviction. One 
witness testifies not only that the house was so reputed, biit pro- 
ceeds to state facts which show that he knew the base uses to 
which it was appropriated. Whatever doubt we might entertain 
of the sufficiency of evidence of the general reputation of the 
house, unsupported by other testimony to justify a conviction, we 
think the additional facts in evidence in this case were sufficient. 

A distinction is made in the argument of counsel, between an 
assignation house and a house of prostitution. In the absence of 
evidence to the contrary, we think the jury were justified in in- 
ferring that the use of the house as an assignation house was by 
common prostitutes. 

There was some evidence on behalf of defendant, to the effect 
that she lived a quiet, peaceable life, and that there was no noise 
or disturbance at her house. This may have been true, and yet 
the house have been disorderly ” in the meaning of the law. 
A house of prostitution is within the act, however quietly and 
peaceably it may be kept. The judgment is affirmed. 

AJirmed. 


State vs. Boaedmah. 

(64 Me., 623.) 

House of Ix.!* Fame; Evidence. 

Under a statute making the keepingof a house of iU feme resorted to for lewd- 
ness a common nuisance, “house of 511 fame” means the same thing as 
“ bawdy house.” And the ^t of the offense being the use of the house for 
lewd. purposes, md. notits reputafaon, evidence of the reputation of ffie 
hpus^'isnot'admissihlev ' ‘ ^ 
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In a prosecution for keeping a house of ill fame, evidence of the reputation of 
the women who frequent the house, and the character of tlieir acts and con- 
versation in and about the house, is competent. 

In a prosecution for keeping a house of iR fame, tlxe house must be proved to 
be a house of ill fame by facts, and not by fame. 

Dickersok, J. The defendant is indicted for keeping a house 
of ill fame, resorted to for the purpose of prostitution and lewd- 
ness. The offense charged is that of a common nuisance. The 
language of the statute is as follows: All places used as houses 
of ill fame, resorted to for lewdness or gambling, for the illegal 
sale or keeping of intoxicating liquors, are common nuisances.” 

R S., ch. 77, § 1. Section 2 of the same chapter makes ‘‘any 
person keeping or maintaining such nuisance” liable to fine or 
imprisonment in the county jail. 

The terms house of ill fame” and “bawdy house” are syn- 
onymous, “A bawdy house,” says Bouvier, “is a house of ill 
fame, kept for the resort and unlawful convenience of lew'd peo- 
ple of both sexes.” So Archbold defines a bawdy house to be a 
house kept for the resort and convenience of lewd people of both 
sexes. 1 Bouv\er’s Law Die., h. b.; 2 Archbold’s Grim. Prac. & 
Plead., 1667; Bish. Grim. Law (5th ed.) 1883; MoAlUsier v, 
Clarke, 33 Conn., 92. 

The common signification of the word corresponds with its 
technical meaning. “A bawdy house,” says Worcester, “is a 
house used for lewdness and prostitution, a brothel.” llie idea 
conveyed by the term “house of ill fame,” or its synonym 
“ bawdy house ” is tliat of a house “ resorted to for the purposes 
of lewdness and pi’ostitution.” • A “ house used as a house of ill 
fame” is a house thus resorted to; it cannot be so used unless 
it is thus resorted to, and if it is resorted to for such purpose, it 
is “ a house used as a house of ill fame,” in the purview of the 
statute, though it may not have, that reputation. The phrase, ; 
“resorted to for lewd ness,” contained in the statute, does not 
qualify, enlarge or change the meaning of the preceding clause > 
in this case; the statute, in this case, has the same meaning and i 
application without as with that phrase. 

In order to make oiit the. offense charged in the indictment, ; 
nndei’ our statute, it, is, necessary to establish two things; first, 
that, the! house was a house of ill fame.; and second, that 

, th 0 :defehdanivkept;i|L,f';^^ the offense. cbBsists; . 
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use, not in the reputation of the house. Its reputation for lewd- 
ness and prostitution may he ever so clearly established, and yet 
if the evidence does not show that it was in truth used’for those 
purposes, the first element in the offense is not proved; but if 
that is made out, it is immaterial wKat the reputation of the 
house was, or whether it had any. The reputation of the house, 
under our statute, makes no part of the issue. Testimony as to 
its reputation has no tendencj" to establish the issue that it was 
in fact used as a house of ill fame, and is inadmissible as mere 
hearsay evidence. On trial of an indictment for a nuisance, it 
is not admissible to show that the general reputation of the sub- 
ject of the nuisance charged was that of a nuisance. 2. Wliart. 
Oriin. Law, § 2367; 8 Greenl. on Ev. (6th ed.), 186; 2 Bish. 
Grim. Froc., § 91, The judge in the court below erred in admit- 
ting such evidence. 

We are aware that the court iu Conuecticiit, in Caldwell v. 
The State^ 17 Conn., 467, held that to support such an informa- 
tion, under the statute of that state, it is necessary to prove that 
the general reputation of the house was that of a bawdy house, 
and that it was such in fact. To establish the first proposition, 
the court in that case admitted evidence of reputation of the 
house, but distinctly say that such testimony would be clearly 
inadmissible to prove that the house was in fact a house of ill 
fame. "We have seen that, xinder the phraseology of our statute, 
it is not necessary to prove the reputation of the house, and the 
case of Caldwell v. The State^ 17 Conn., 467, thus becomes au- 
thority for excluding evidence of reputation in this case. 2 Bish. 
Grim. Froc., § 91. 

Evidence of the reputation of the women frequenting the 
house, and the character of their conversation and acts in and 
about it is competent in such cases, as the judge ruled. Com^- 
monwmlth v, Kimhall^ 7 Gray, 328; Commonwealth v, Gan- 
mlt^ 1 Allen, 8. 

The judge also properly overruled the defendant’s plea. Ware 
u Wme^ 8 42; Public Laws of 1868, ch. 151, § 6. 

* JExcejptions mstamed. 

ApPLBTok, 0. J.,. Wai-ton, Babbows, Yiboik and Fetbbs, JJ., 
concurred, / 


Tb^e chief justice aM concurring justices appear also to have 
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Peters, J. The house must be proved to be a house of ill 
fame by faetS; and not by fame. 


Baxjmer State. ® 

(49 Ind., 544.) 

IiTCESXi Indictment — Joint offense — Effect of acquittal of one. 

Under the statute of Indiana against incest between step-son and step-mother, 
each must have knowledge of the relationship, and an indictment against 
the step-son which does not allege that the step-mother knew of the rela- 
tionship is bad on a motion to quash. 

Incest is a joint offense, and if one of the parties has been tried and acquitted, 
tliis fact, if pleaded, is a bar to the j>rosecution of the other party for the 
same offense. 

Downey, J. This was a prosecution against the appellant for 
incest. The charge in the indictment is as follows: 

^^The grand jurors for said state of Indiana, impaneled, 
charged and sworn in the Wayne circuit court, to inquire witliin 
and for the body of the same said county of Wayne, upon their 
oath, charge and present that Arthur Banmer, late of said 
county, at said countj", on the 30th day of May, A. D. 1874, did 
then and there unlawfully have sexual intercouse with his step- 
mother, Augusta Baumer, then and there knowing the said Au- 
gusta Bauiner to be his step-mother, contrary to the form of 
the statute in such case made and provided, and against the 
peace and dignity of the state of Indiana.’’ 

The defendant moved the court to quash the indictment, but 
his motion was overruled, and he excepted. lie then pleaded a 
special plea in bar, in which he alleged that the said grand jury, 
which found and returned the indictment, at the November 
term, 1874, of the said court, also found and returned , at the 
same time into said court ks a true bill and indictment against 
Augusta Baumer, charging that she, the said Augusta, on the 

^ day or May, 1874, at said county, did unlawfully have 

sexual intercourse with her step-son, Arthur Baumer (this 
defendant meaning), she, the said Augusta, then and there 
knowing that he, the said Ai’thur, was her step-son, which said 
Augusta Baumer so clwged the same Augusta Baumer uaRiM 
in the said indictment against this defendant, and the saidAr- 
ti^ur Baumer hameid^ i said indictment* against the 
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gnsta was and is this defendant, and the act of sexual inter- 
course charged in said indictment is the same act of sexual in- 
tercourse charged in this indictment against this defendant, and 
none other, and the ofieiises charged in the said two indictments 
so found and returned by the said grand jury were and are the 
same to all intents and purposes; and afterward, to wit, at the 
said November term of said court, the said Augusta Baumer, 
being arraigned in said court upon the said indictment found 
and returned against her as aforesaid, pleaded not guilty thereto, 
and the issue being joined in said cause between the state of In- 
diana and the said Augusta, the same came on for trial in said 
court, and was there tried by a jury duly impaneled in said 
court, and on said trial, it was proved by competent evidence, and 
beyond a reasonable doubt, that the said Augusta, at the time of 
the said alleged sexixal intercourse, had knowledge of the rela- 
tionship existing between her and the said defendant; that she 
was at said time the step-mother of the said defendant, and he 
was her step-son; and there was no evidence given on said trial 
proving, or tending to prove, that the said Augusta was, at the 
time of the said alleged intercourse, or at any other time, insane 
or of unsound mind, or incapable of understanding the criminal 
nature of said alleged act; and the said jury, having heard the 
evidence in the cause, and after due deliberation thereon, found 
and returned into said court their vei'dict in the words follow- 
ing, to wit: 

We, the jury, find the defendant not guilty.’’ And thei’eiip- 
on the said prosecution against her was fully ended; wherefore 
the said defendant says that the state of Indiana ought not fur- 
ther to prosecute the said indictment against him, and he prays 
that he may be discharged therefrom. 

The state demurred to this answer; the demurrer was snstain^ 
ed, and the defendant excepted. The prisoner then pleaded not 
guilty. The cause was tried by a jury. There was a verdict of 
guilty,, wdth punishment of nine mouths imprisonment in the 
county jail. J iidgment was rendered accordingly. 

. , The errors assigned being in question, the action of the court 
in overruling the niotion to quash the indictinent, and in sus- 
taining, the demurrer to the answer. The statute on which, the 
indictm,eni,ls founded ireads m follows: \ ;/ !' ; ‘ 

^ ' 1 If ;Step-fathet, ' intereaufae;: hj|;'; 
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step-daiigliter, knowing her to be such, or if any step-mother and 
her step-son shall have sexual intercourse together, having knowl- 
edge of their relationship, or if any parent shall have sexual in- 
tercourse with his or her child, knowing him or her to be such, 
or if any brother and sister, being of the age of sixteen or up- 
wards, shall have sexual intercourse together, having knowledge 
of their consanguinity, every person so offending shall be deemed 
guilty of incest, and, on conviction thereof, shall be imprisoned 
in the state prison not less than two nor more than len years, or 
may be imprisoned in the county jail not less than six nor more 
than twelve months.” 2 G. & II., 452, sec. 45. 

The section may he analyzed to advantage: 

1. It declares that, if any step-father shall have sexual in- 
tercourse with his step-daughter knowing her to be such,” he 
shall be guilty. Here the step-daughter is not legally guilty of 
any crime. The step-father is guilty, if he have knowledge that 
she is his step-daughter, and this is so whether she has knowl- 
edge that he is her step-father or not. The crime is separate 
and several on his part. 

2. If any step-mother and her step-son shall have sexual in- 
tercourse together, having knowledge of their relationship.” 

This language, it will be perceived, is quite different from the 
preceding. It is required that they shall have sexilal intercourse 
together, and that they shall both have knowledge of their rela- 
tionship. In this case, both parties to the act became guilty and 
liable to punishment. The crime is a joint one, and one of the 
parties cannot be guilty unless the other also is guilty. 

3. “^^If any parent shall have sexual intercourse with his or her 
child, knowing him or her to be such.” In this case, the parent 
is th^e only party made criminally responsible. The crime is 
the separate and several crime of the parent, while the child is 
not punishable at all. Applied to persons sustaining this rela- 

: tion to each other, the law is like it is with reference to the rela- 
tion of step-father and step-daughter. 

4. If any brother and sister, being of the age of sixteen or 

upwards, shall have sexual intercourse together, having knowl- 
edge of their Qonsahguinitj%”‘ Here, as under the second clause 
of the. statute, the crime is, joint,. The parties must have inter- < 
course together, with khowkdg^ ^ 

The indiot^aent^,^^^^ case is oh the second Olauso. ^^ 
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stEtiit6^ End coiis6(^UGntly we need only decide upon th.e proper 
construction of that part of the section. That its proper con- 
struction is that which we hare already indicated, we think is 
reasonably clear, upon the language of the statute itself. 

We are referred by counsel for appellant to, and cite in sup- 
port of this construction of the statute, the following authorities: 
J3ish. Stat. Crimes, secs. 702, 721 and 731; T/ie State v. Byron, 
20 Mo., 210; Boltle v. The State, 22 Ohio St., 541; Delaney v. 
The People, 10 Mich., 241. In the last named case, the inform- 
ation was on a statute, the language of which, so far as it affected 
the case in j adgment, was as follows : “ If any man and woman, 
not being married to each other, shall lewdly and lasciviously 
associate and cohabit together, * * every such person shall 
be punished,” etc. It wrns lield that the offense was joint, and 
that both of the parties must be guilty, or neither. 

The indictment in the case which we are considering alleges 
only that the defendant “ did unlawfully have sexual intercourse 
with his step-mother, Augusta Baumer, then and there knowing 
the said Augusta Baumer to be his step-mother.” Such an allega- 
tion of the crime might have been good, according to our view of 
the statute, had the indictment been against a step-father, or a 
parent, wliere the guilty participation of the other party to the 
act is not a necessary ingredient of the crime. But, as between 
step-mother and step-son, where the crime is joint, and where 
both must be guilty, or neither, we think it is fatally defective. 

It follows, from what has already been said, that the court 
erred in sustaining the demurrer to the answer of the defendant, 
setting up the acc|aittal of Augusta Baumer, the step-mother, 
and other party to the alleged joint crime. 

In addition to the above cited authorities, we may, on this 
point, refer to the following: State v. Tom, 2 Dev., 569; The 
K'hig «. The TnJiobitards, etc., 13 East, 411; Turpin v. The 
State, 4 Blackf., 72. ' 

In the last named case, which was a prosecution for riot against 
three persons, upon the trial, two were acquitted, and one found 
guilty. It was held that upon this verdict, no judgment could 
he pronoimbed against the defendant found guilty. In the ease 
of Delaney v. The People, mpra, it was held that the' parties must, 
teth be joined as defendants in the same information, but we do. 
itolaythiB^do-vra’M^towTii;^ 'iWhelher they be ]^seeat6|;-i?i:;' 



358 


AMERICAN CRIMINAL REPORTS. 


the same indictment or not, the crime must be charged as a joint 
crime. They may be tried separately, and one may be convicted 
and sentenced before the other is tried. If one be tried and 
acc|iiitted, the other must be discharged; and, it is said in the 
Alichigan case, that if one be tried, convicted and sentenced, and 
the other tried and acq_uitted, this will, ipm render the first 
conviction void. 

The judgment is reversed, and cause remanded, with instruc- 
tions to <inash the indictment, and discharge the defendant. 


People m ‘Wilson. 

(49 Cal., 13.) 

Insanity. 

Where insanity is relied upon as a defense to a criminal charge, the burden of 
proof is on the respondent to establish his insanity at the time of the act; 
but such insanity may be established by a preponderance of testimony and 
is not required to be proved beyond a reasonable doubt. 

By THE OotJKT.— Insanity of the defendant at the time of the 
commission of the alleged ofiense vras one of the defenses re- 
lied upon at the trial. On this point the court charged the jury ; 
“Tou cannot acquit him on the ground of insanity, because a 
doubt may arise in your minds on the question. Ills insanity 
must be made to appear to you beyond a reasonable doubt.^’ 
Some of the authorities hold this to be the correct rule; but in 
this state the contrary rule has been settled by several decisions 
of the court, the latest of which was in the case of the People v. 
McDonnell^ 41 OaL, 134. In that case we held that while the 
burden of proof is on the defendant to establish the insanity, it 
is sufficient to prove it by a preponderance of evidence, in other 
words, that insanity must be clearly established by satisfactory 
evidence.^^ 

Judgment reversed, and cause remanded for a new trial. 

Wallace, 0, J., concurring. As to whether a prisoner rely* 
ing upon the defense of insanity at the time of the commission 
of the act charged- against , him as a crime, may rest upon 
mere, preponderating^ m of the fact of i.n^anity^ 
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go fartlior and cstablisli liis alleged insanity beyond a reason- 
able donl.t, is a (iiiostiou upon wliich the authorities are in con- 
flict. Ill view of tlio notorious facility with which this defense 
is often availed of to shield the guilty from just punishment, 
I should, if the matter were ■>■(.■« inteyra in this court, he inclined 
to ado]>t tiio latter rule. Hut in the case of T/te People Coff- 
I’-l I'a!., idO, the question was thoroughly considered here, 
and it wa- held that insanity might l>e established in a criminal 
case by tlie same !un'mnt of evidence by which it might be 
establi.shcd in a civil action involving the question, that is, by 
mere priqiondcruting evidence; and, upon the authority of that 
ease, 1 concur in the jiidgincut iu this case. 


SuixivAN vs. People. 

(.11 Mich., 1.) 

1 KS A ITY : Pmetke — Bcmark hf/ court in presence ofjtmj . 

Evklencif that; th«‘ n'-poiKlent was limne **on the night of the thuxlorthe 
moniinj;^ ol (Up funi'tU of January,’' when this is all the evidence that he was 
ever insane, u-ud vvheri' iiiere had been evidence that he was never insane, 
has no to prove that he was insiUie on the inoniing of the second 

of JiUiuary. 

An imjiroper rinuurk by the court, adverse to the prisoner in the presence of 
the jury, will ho cousid(n‘<*d on writ of error as though it wore a part of the 
chargi*. 

Ttio court has nu right to say in the xwesence of th(i jury that it was the duty 
of iiic prisoner to i»ring forward his defense on his preliminary examination. 

EiiKOK to /foHfjIdm Circuit. 

JL Jimd'if and Chq^maih^ Dewey S UaweB^ for plaintiff 
in error, 

Dam Attorney General, for the people. 

CirEisTiANGi% J, The plaintiff in error wal tried in the circuit 
court for the county of Hcmglston, upon an information charg- 
ing him Avith haviiig, cm the 16th day of December, 18TS, at, 
etc., Avilfully and feloriiotisly, and of malice aforethought, assaulfc- 
■ ed, beaten, and AVonnded one Wihiam' W. Perry,-, with the intent, 
iiiin, the Peny, than and there to felll and nuirder. ■; 

; 'The!., defendant behw-(phuatlff’ iu errorVyras couyicted,,aiid^.; 
',^teneed ’.to. the sthle:i>risp%'at ,,|j^kson: fo^ 
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There was evidence” (as appears by the bill of exceptions) 
‘‘tending to show that respondent, on the morning of January 
2, 1874, confessed having assaulted complaining witness in the 
manner charged in the information.” And for the purpose, as 
it vronld seem from the record, of avoiding the force of this con- 
fession as evidence, the defendant seems to have undertahen to 
prove that he was insane when he made the confession — not 
when he committed the offense — and several exceptions were 
taken to the judge’s charge as to the burden of proof upon that 
question, the nature of the evidence given upon it, and to a clause 
in the charge implying that defendant must conclusively prove 
the insanity. 

But we think all questions connected with, or growing out of 
that of insanity, are outside of the case as presented upon this 
record. 

The bill states that “ there was evidence given on the trial 
tending to show that respondent was insane on the night of the 
third or the morning of the fourth of January, 1874; and there 
was evidence tending to show that he was never insane.” Now 
the confession which the evidence tended to show was made on 
the morning of the second of January, and the record does not 
show that there was any evidence tending to show that defend- 
ant was insane at the time, nor until the night of the third or 
morning of the fourth; and the clear implication from the record 
is, that there was no such evidence. It is therefore quite imma- 
terial upon this record what rulings the court may have made 
connected with the question of insanity. They cannot be as- 
signed as error upon this record. 

But the defendant set up in defense, and introduced evidence 
tending to prove an alibi. But upon his preliminary examina- 
tion before the examining magistrate, he offered no evidence 
whatever. 

As to proof of t}jM‘^Ubiy it is objected that the court instructed 
the jury that it must be proved conclusively, or beyond a doubt, 
to constitute a defense. Though such language was incidentally 
used in one part of the charge, I am strongly inclined to think 
such, was not the fair .meaning of the whole charge upon this 
subject when taken together. ■ The whole charge upon this point, 
after properly defining ap, was this: “ When, such ,a defense s 
is made aiid proven^, it is; conclusive. It is the best defense that 
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Qua be interposed. It leaves no doubt of the innocence of the 
party accused, but it must be satisfactory. There must be no 
doubt about it, or else you cannot give it much credence; so that 
it becomes very important in connection with space and distance. 
Ton must be satisfied that the time and space correspond, and 
it being proved satisfactorily to you, and being found to be rea- 
sonable with time and distance, then it is conclusive. Then, 
after commenting upon the pi'oof of insanity, which is not here 
ill question, he concludes his charge as follows: “ But it is your 
duty, gentlemen, to take the whole case, under the evidence for 
the peojile, and for the defense, and weigh it carefully — every 
trifling circumstance, every fact, remote or proximate, grave or 
trivial — all these go to make up the evidence in this case. If 
you believe, from all the facts and circumstances in this case, 
that the people have pi*oven their case — for they have the affirm- 
ative, gentlemen — and it is their duty to convince you beyond 
a reasonable doubt — if they have sustained their charge, your 
verdict will be guilty. But if there should remain in your minds 
a well founded, reasonable doubt as to the guilt of the respond- 
ent, you must give him the benefit of that doubt. Entertaining 
such a doubt, your verdict will be not guilty, and you must ac- 
quit.^^ 

Tins last portion of the charge, if understood by the jury as 
extending to the question of an as I am inclined to think 
they must have understood it, would have corrected the error of 
the previous statement, that there must be no doubt about it;” 
and the doubt referred to would be understood as a reasonable 
doubt.” 

In a criminal case, however, we must not only see from the 
record a probability that the defendant has not been injured by 
any erroneous expression in the charge, but we must he satisfied 
beyond any reasonable doubt, that he could not have been so 
injured. 

We need not, liowever, determine this particular question in 
this case, as there is another error Jn the record for which the 
judgment must be reversed; and this particular question wnll 
not be likely to arise in the same form upon a new trial. The 
I'ecord states that during the closing argument for the prosecu- 
tion, Mr. Chandler, one :o£ the counsel for the people, com- 
mented adversely to; the respondent upon the fact that : he, the, 
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respondent, did not interpose the defense of an alibi on the 
examination before the magistrate, it being a matter of record, 
and the fact appearing that the respondent offered no defense 
before the examining magistrate. The comment of counsel for 
the prosecution, being objected to by respondent’s counsel, the 
court overruled the objection; and in the presence of the jury, 
remarked as follows: “ It is the duty of a res])ondeiit, when he 
has a good defense in the nature of an alibi^ to intei’pose that 
defense at the earliest moment possible; and a respondent should 
offer his defense of an alibi before an examining magistrate, with 
a view to saving himself anxiety and trouble, and the people tlie 
great expense of a trial.” 

JSTow, while for myself I think it may sometimes depend upon 
the circumstances of the case, whether the neglect of a prisoner 
to interpose such a defense before an examining magistrate shall 
be allowed to be commented upon against him, and considered 
by the jury (a point upon which my brethren reserve any opin- 
ion), yet, I think it quite clear the judge went too far in the 
present case, when, in the presence of the jury, and therefore 
having the same effect as if addressed to them, he used the lan- 
guage above cited. It is easy to see that there may have been 
good reasons why the defendant, however innocent, should, as 
matter of prudence, have neglected to go into the evidence of 
the alibi before the magistrate. It does not even appear that 
the witnesses s'worn on the trial were present or attainable at the 
examination. 

The judgment must be reversed, and a new trial awarded. 

The other justices concurred. 


Walkee w. State. 

(52 Ala., 376.) 

BuEGUARy: Chimmy. 

da aa indictment for burglary, entering through the chimney of a cotton house 
' is a breaking. 

JpDGE, J. The indictmeat ihihis case was for barglary, ,a^d 
charged the diqfendant with, .breaking into and entering the ept 
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ton lionse of Arclne Nicholson. The evidence tended to s]]ow 
that the defendant entered the house bj going down the chim- 
ney, and that af tei* thus entering, he got out of the house through 
a window, by breaking the fastening of the window from the 
inside of the house. 

It is ingeniously contended by counsel for the defendant, that 
to constitute the crime of burglary, under section 3093 of the 
Kevised Code, there should be a breaking into and entering* one 
of the houses described in said section ; and that as the evidence 
in this case showed, that the defendant entered and broke out of 
the house, he was not guilty of the offense charged. 

By the common law, descending the chimney of a house is an 
actual breaking, as much so in legal effect as would be the forci- 
ble breaking into a house by any other means. 3 Greeni. Ev., 
§76. And such was recognized to be the law by this court in 
Donohoe v. The State^ 36 Ala., 281. 

In that case the defendant got into and attempted to descend 
the chimney of a storehouse, but was arrested in his descent, 
wdien near the arch of the fireplace, by the smallness of the aper- 
ture; and he became so tight and fast that he could not be pulled 
out, either at the top of the chimney or at the fireplace below, 
and the chimney had to he pulled down to extricate him. Al- 
though the defendant did not enter any room of the house, he 
was adjudged to have been guilty of the burglary. The court 
held that a chimney is a necessary opening, and needs protection, 
as a part of the dwelling house, it being as much closed as the 
nature of things wdll admit; and this decision seems to have 
been well fortified by the numerous authorities cited in the 
opinion of the court. 

There is no error in the record, and the judgment of the cir- 
cuit court is affirmed. 


State m Potts. 


(75 N. 0., 129.) 
Bueulaey: Dwelling home. 


If a part of a , storehouse, communieafcmgwith the part used as a store, he sl^t' . 
in habituafiy the owner dr by one of liis family, although he sleeps there 
to protect ihe premtoj it is his dwelling housei 
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If a person who sleeps in a part of a store house coinraunicating with the part 
used as a store is not tlie owner, or one of his- family or servants, but is em- 
Xjloyed to sleep there solely for the purpose of protecting the premises, he is 
only a watchman, and the store is not a dwelling house. 

K 0 DMAK 5 J. There is no statute in North Carolina changing 
the common law definition of burglary, w’hicli is: The break- 
ing and entering of the dwelling house of another in tlie night 
time, with intent to commit a felony therein. Tlie question in 
this case is: "Was the house into which the prisoner broke and 
entered, the dwelling house of the prosecutor, Davis? The 
house belonged to Davis, and was used as a store; a small space 
was partitioned off* from the store-room for a bed-room, and it 
had been occupied as such regularly for about four years, either 
by Davis or by some clerk, or other person by his license. It was 
slept in on the night of the breaking, and had been, on every 
night for a month before that night, by one Lamb, who w^as em- 
ployed by Davis to sleep there for the purpose of protecting the 
premises. Lamb was not a member of the family of Davis, nor 
employed by him otherwise than as stated. 

The Attorney G-eneral I'elies on the State v. Outlaw^ 73 N. 0., 
598, That case can only be distinguished from the present by 
the fact that Harriss (the person who slept in Cunningham’s 
store) was a clerk of Cunningham and boarded in his family. 

It was evident that be slept in the store for the protection of the 
premises. We do not doubt the decision in that case. The dif- 
ferences between that case and the present may seem very slight, 
yet if they be such as are recognized by the authorities from 
which %ve derive the law on this subject, we are bound to recog- 
nize them as distinguishing the two cases. Considering the va- 
rious ways in which houses may be occupied, it is not the fault 
of the law if the line of separation is thin, or even artificial. 
The following quotations are all from 2 East P. 0., pp, 497,498. 

It is clear that if no person sleeps in a house it is not burglary 
to break in it. JSallard^s Case. In J^TOwnh Gaae^ all the 
judges agreed that the fact of a servant having slept in a barn ; 
the night it was brohbu open, and* for several nights before, be- ‘‘ 
iiig put there for tlie purpose ot watching against thieves, made 
no, sort of ditferenee in the question . whether burglary or not. : 
So a pOTier lying m a war^home to match goods^ which io only 

not make it a 'dwelling hope*;,,,,-. J'. 
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In Fuller^ s Case^ the house, which was a new one, was fin- 
ished except the painting and glazing, and a workman employed 
by the owner slept in it for the purpose of protection; but no 
part of the owner’s family liad taken possession of it. Ileld^ 
not a dwelling house. 

In IIcittIbs^ Case^ it appeared that the prosecutor had latel}^ 
taken the house, and on the night of the oifense, and for six 
nights before, had procured two hairdressers, none of his own 
family, to sleep there for the purpose of taking care of his 
goods and merchandise therein de23osited; but he, himself, had 
never slept there, nor any of his family. Held, not a dwelling. 

In Favis^ Case, one Pearce owned the house, but resided at a 
distant place. It was not inhabited in the daytime, but a ser- 
vant of the owner slept there constantly for about three weeks, 
solely for the purpose of protecting the furniture till a tenant 
could be procured. Held, not a dwelling house. 

It seems from these cases, that if part of a storehouse, com- 
municating with the part used as a store, be slept in habitually 
by the owner, or by one of his family, although he sleeps there 
to protect the premises, it is his dwelling house. If the person 
who sleeps there is not the owner or one of his family or ser- 
vants, but is employed to sleep there solely for the purpose of 
protecting the premises, he is only a watchman, and the store is 
not a dwelling house. 

The distinction is not altogether arbitraiy or without reason. 
To break into a house where the proprietor or any of his family 
sleep is apparently a more heinous offense and calculated to pro- 
duce greater apprehension and alarm, than to break into a house 
occupied primarily for business, although a watchman is em- 
ployed to sleep there. It is competent for the legislature to pun- 
ish the latter offense in any manner otherwise than capital that 
it may think proper. I have not seen that by the legislation of 
any state such an offense is capital, as it would be in this state 
if held to be burglary. In New York it is burglary by statute, 
but it is punishable only by imprisonment in the penitentiary. 

As our opinion on this question entitles the prisoner to a new 
trial, it is unnecessary to consider the other questions raised on 
the record. 

There is error in the judgment below, which is reversed. Let 
this opinion he certified to the end, etc. V i ; ; 

^ , Peb;, ^ 
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WooD-wABD VS. State. 

(54 Ga., 106.) 

Burglary : Intent — Evidence, 

Evidence that the respondent entered the prosecutor’s house between twelve 
and one o’clock at night by raising a window of the room in whicli the 
prosecutor and his wife were sleeping, and, when discovered, went out 
through the window, there being money and clothing in the room, is suffi- 
cient to sustain a conviction for burglary, although it does not appear that 
respondent stole an5i:hmg. 

The intent Avith which a prisoner breaks and enters the dwelling house of an- 
other in the night time is a question of fact for the jury under all the facts 
and circumstances of the case. 

'WaruteRj C. J. The defendant was indicted for the offense 
of burglary in the night time,” and on trial thereof, was found 
guilty by tlie jury. A motion was made for a new trial, on the 
ground that the verdict was contrary to law, contrary to the evi- 
dence, and witliout evidence to support it, which motion was 
overruled by the court, and the defendant excepted. It appears 
from the evidence in the record that the defendant, between the 
hours of twelve and one o’clock at night, raised the back window 
sash of the prosecutor’s dwelling house, in which he and his 
wife were sleeping, propped it up with a stick, and entered the 
I'oom through the window, and when discovered, went out at the 
window, was pursued and caught. There was money and cloth- 
ing in the room. Prosecutor had $100 in his vest pocket, hang- 
ing on the bed post, but it does not appear that the defendant 
stole anything. 

Burglary, as defined by the code, is the breaking and enter- 
ing: into the dwelling, mansion oi’ storehouse, or other place of 
business of another where valuable goods, wares, pi*oduce or any 
other articles of value ai’e contained or stored, with intent to 
commit a felony or larceny: Code, sec. 4386, The defendant 
is charged with having broke and entered the house with intent 
to commit a larceny, and the point made is, that there is no evi- 
denice that such was the intention of the defendant. 

The intention of the defendant can only be ascertained from 
his acts and conduct, and it was a, question for the jury to de- 
cide, tinder the facts and/ drounistances as detailed %.tbe 
denpe, wh^'was ttedefe'ndanPsih in breaking, 
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ing tlie lionse at the time of night as proved by the prosecutor. 
Eoscoe's Grim, Ev., 367. We find no error in overruling the 
motion for a new trial. 

Let the judgment of the court below be affirmed. 


Waters m State, 

(53 Ga., 567.) 

Burglary: Evidence, 

la a prosecution for burglary, tlie testimony should be such as to the time when 
it was committed as to exclude all reasonable doubt that it was committed 
in tlie night time. 

In a prosecution for burglary, where the evidence leaves the time in wliich the 
offense was committed exactly balanced between day and mglit, that is, 
that it was committed within a penod of about forty or forty-hve minutes, 
one-half of which was day and one-half of wliich was night, the defendant 
should have the benefit of the doubt necessarily arising, and ought not to 
be convicted of a brealdng in the night time. 

Tripp, J. 1. The proposition is unquestioned, that in all crim- 
inal prosecutions, it is incumbent on the state, on the traverse 
trial, to show affirmatively, either by positive testimony or other 
satisfactory evidence, that the defendant is guilty of the offense 
charged against him, or of some less crime which the law per- 
mits him to be found guilty of under the indictment. This rule 
applies to an indictment for burglary in the night. It was but 
a few years ago that this offense was punishable with death, or, 
by special recommendation of the jury, by imprisonment for 
life, whilst the penalty for burglary in the day was imprison- 
ment from three to five years. Kev. Code, secs. 4331, 4322, 
Kow the penalty for the former is imprisonment from five to 
twenty years; for the latter it is unchanged. Would it be going 
too far to say that when one is prosecuted for burglary in the 
night, the testimony should be such as to the time when it was 
committed as to exclude all reasonable doubt upon that point, 
before a verdict of guilty could be authorised? If there had 
been no change in the penalty, and that was yet a capital one, 
the rule would scarcely be doubted. As it is, the maximum for , 
.eue'grad^, is, twentyyeairs in penitentiary; for_the ;> 
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2. "Where the evidence leaves the time in which the offense 
was committed exactly balanced between day and niglit, that is, 
that it was committed within the period of about forty or forty- 
five minutes, one-half of which was day and one-half was night, 
the defendant should have the benefit of the doubt necessarily 
arising, and the conviction should not be for the highest grade. 
If a jury reasonably doubt whether a defendant guilty of 
murder or manslaughter, that doubt is resolved in favor of life. 
So, if the doubt be as to difterent grades of manslaughter, the 
defendant should have the benefit of it, and the lowest grade 
covered by that doubt is to be found. It would be difficult to 
limit the application of this principle, and we think it should 
control this case. The chief evidence against this defendant was 
the fact that he was in possession of the watch, which was taken 
from the house several days after the burglary was committed. 
I will not remark upon the character of such testimony, whetlier 
it is always sufficient to convict, for the authorities are somewhat 
in conflict; but we say, that, under the pro-of in this case, we 
think the defendant should have the full benefit of the first rule 
we announce in this decision. 

Judgment reveraed. 


State va. McDonald. 

(73 N. a, 346.) 

Bxjrglaky: Cmfeseim — Smdence — Indictment 

Evidence that on the moniing of August 12th, the prosecutor discovered between 
daylight and sunrise that liis house had been broken into, that the house 
was on a public street in a town, and tliat a dry goods box and diair had 
been placed beneath the window where the entry was effected, is sufficient 
evidence to be submitted to the jury that the ^breaking was in the night 
time. ' , 

There is no rule of law which prolnblts a grand juror giving evidence against a 
prisoner who is being tried on an indictment found by the grand jury of 
which the grand juror was a member. 

Voluntary confessions are admssible against the prisoner. 

When an ofi'ense is made of a higher nature by statute than it is at common 
law, the indictment must condude, agaipt the statute; but when the pun* 
' isinnent is the same or less, „ii need hot so conclude. ■ 

before BirxToifj J., Jaar 
Opwt. ^ ;‘v'. 
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The following is the evidence in the case: 

Thomas J. Green, the prosecutor, was introduced as a witness 
for the state, and testified: I am captain of a steamhoat inlying 
between Fayetteville and Wilmington. On the night of the 11th 
of August, 1874, niy dwelling house on Person street, in Fay- 
etteville, was forcibly entered by prying open the blinds of a 
window on the east side of my house. These blinds I had 
hoohecl myself the evening before, and left the sash up for air. 
On the next morning I noticed my axe lying on the ground un- 
der the window. A goods box was also under the window and a 
chair beside it so as to form steps. I noticed a slight impres- 
sion or dent in the blinds, and signs of dirt as if from the axe. 
This was the sleeping room of my little daughter, aged twelve 
years, and of the nurse. The next morning I found these were 
the only window blinds open; they were pushed to, but the 
wrong one first, so as not to shut up tight. The rest of the win- 
dows were all closed and the doors were all locked. I had closed 
and fastened these windows myself before lying down. My own 
family, consisting of myself and wife, and five cliildren, were all 
at home. We also had a guest with us that night named Mrs. 
Carver. I was the first one to rise the next morning. I rose 
when it was clearly light, between daylight and sunrise. I lost 
my vest, which I had hung up the night before in the passage 
at my bedroom door, and with it my watch, which I had left in 
my vest fob. I also missed my overcoat and $50 in currency. 
This money was in a memorandum book, which I had handed to 
my wife the day before. I found the book on the parlor mantel, 
but BO money. The walch was a fine gold lever watch, with 
thick hunting case. It was of the make of S. J. Tobias & Oo., 
Liverpool, ])7o 32,398; on one side a landscape was engraved and 
on the other a sportsman in the act of shooting a deer. The 
hands were large st eel hands, unusually large, which I had put 
on specially to see at night. The watch cost $180, and was 18 
carats fine. My kitchen was connected with my dwelling, form- 
ing an L, and is sixteen feet from my dwelling. It was en- 
tered the same night. The nails over the window sash were 
broken and the sash was taken out. I think I woixld recognii^e 
my vest. (A vest was then shown to the witness.) This is my 
. veat whioh my wat^h was in. I found this vest in a trnnk at 
^ th4 jprisbhor’s house oh this llth pr 12th of .December last. 
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tvnuk wilt? lo<*kcHl, the key could not be got, and the officer broke 
ijjjeu the trunk, the prisoner not being present. "We found in 
the trunk this vest; there were also in it an old coat and pants, 
We saw another trunk there, the key to which we found; it con- 
tained the regular clothing of the prisoner/ I certainly recog- 
%me this vest as the one which contained the watch. I had the 
prisoner, Robert McDonald, arrested by an officer acting under 
a state’s warrant, at a house four miles from Fayetteville. I 
had a conversation with the prisoner on our way to town. 

The state’s counsel proposed to give this conversation in evi- 
dence. The counsel for the prisoner objected, and thereupon in 
reply to questions asked him, the witness answered as follows: 
The prisoner seemed anxious to communicate. I made no 
threats, but spoke mildly to him and used no harsh words. The 
prisoner’s counsel then remarked: It appears no threats were 
used, and that the statement was voluntarily made; the objec- 
tion is withdrawn.” 

The witness then further testified: The prisoner then stated 
that he bought this vest, a bucket of butter and a piece of 
cheese weighing five or six pounds, on Friday night, the 4th 
of December last, between ten and eleven o’clock at night, 
of a colored man named William Richardson. I asked if this 
was all he bought.^ He answered, “yes.” I asked, “Robert, 
did you ever have my watch?” he answered, “ Hot as I know 
of. I sold a watch for William Richardson in September last.” 

; He then described my watch nearly as accurately as a jeweler 
would have done it. except the number. I think the prisoner 
knew my watch.; he had seen it time and time again. He had 
been with me on my boat from 1870, off and on. His name is 
on my pay roll from that time, at intervals. I asked, “Robert,, 
what did you get for the watch?” 

Here the prisoner’s counsel renewed the objection to the ad- 
mission of the conversation, on the ground that the prisoner 
was under arrest^ on a criminal charge, was then actually in the 
custody of the officer, and was not notified that his answer would 
nsed against him, as was admitted by the witness. Upon this 
ground the, counsd for the prisoner moved the court to exclude 
the whole conTersation^ both that which was already in evidence 
' and that whfch^^f^Eows;^'. ’'s - ■ « . „ ;; ^ ,, 

’'His'’hpn!6rfteled\thet^^^^^ state was, entitled to introdu^ftW 
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whole of the conversation on that occasion in evidence, especially 
after a part of the same had been given in evidence upon a with- 
drawal of objection by the prisoner’s counsel. To this ruling of 
his honor, the prisoner excepted. 

The witness then further testified. 

Tie answered, Twenty dollars.’’ I ashed, To whom did you 
sell it?” Tie answered, To the captain of a vessel.” I asked 
if he knew" his name; he replied that ha did not; I asked if he 
could tell me where the vessel was lying; he answered, At or 
near the old TTcw^ York steamship wdiarf, in Wilmington.” This 
is a wharf near against the wharf of Worth & Worth. I said, 
‘‘ Robert, it could not have been possible you sold the watch for 
$20.” He said, Yes, sir.” I said, ^‘Did you know that it was 
a gold watch?” He said he did not know it, but thought it was; 
that Richardson told him if he could get $20 for it to sell it; 
that it was a galvanized watch; he had won it gambling, I 
asked, Robert, are you telling me the truth? That was a fine 
gold watch, and I prized it highly; it was a present; can’t you 
put me in the way of recovering it? ” He said, “ Captain, I sold 
it.” The prisoner lived about a mile from me; I saw’ him here 
about election time, in August, a few days before; he worked 
about the river. The pay of a deck hand is $16.50 per month. 

Upon cross-examination, the witness testified as follows: 

Tlie prisoner w’orked for me last spring (1874) a short while; 
he W’orked for me some every year since 1870; hehad not worked 
for me regularly for the last two years; he woiked for mein 
1S71. William Richardson, the colored man to wliom tlie pris- 
oner referred, has worked for me I’egnlarly for the last tw’o years; 
he has not lost ten days. When my boat woiild come up the 
river, I nstially sent some of the hands, when there was nothing 
else to do, to my house to saw wood. Richardson w’as up at 
Fayetteville the night my house was robbed; he frequently 
chopped wood at my house; he claimed to stay at Allen Harris’, 
near the flour warehouse, one hundred yards from my liouse. I 
had Richardson arrested and put in jail for this charge. The 
prisoner w’us arrested first, and on the same evening I had Rich- 
ardson arrested. All I luid against Richardson was the prison- 
er’s statement. Both were put in jail. I had before this caused 
4he airrest of two other men, Abmm ‘Wniiams and Adam Jessup, 
>whoi were both discharged.^ ' William, Richardson; was used;^s i’" 
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witness, I had twelve boat hands under me. I carried the 
watch before the war, Eichardson had as good a chance to see 
the watch as the prisoner; I have stood with the watch in my 
hand, timing boat hands in rolling barrels. I would not swear 
the prisoner ever saw the hands of the watch or the engraving of 
the iuintcr on the case. I have never seen my watch since it 
was stolen; I did not see the vest from the time it was taken, on 
the 11th of August, at night, until I saw it in the prisoner’s 
house two weeks after the 4th of December, on Friday. I did 
not tell the prisoner what' he was arrested for; I did not tell him 
I had got my vest; he told me without hesitation about his get- 
ting the things from Eichardson. . Eichardson was in town the 
night my house and kitchen were robbed, and the next day. 

Upon redirect examination the witness testified: 

The prisoner said the butter was in a tin package, sealed up 
like a paint can. I asked, “What did you do with that pack- 
age?” He said, “ We used a part, and I carried the balance to 
my sister the day before,” This conversation occurred the day 
of the arrest, on a Friday, two weeks after the 4th of December, 
1874, being the 18th of the month. I did not lose cheese and 
butter on the occasion of my house being entered on the night 
of the 11th of August, but on a subsequent occasion when my 
house was entered again by some one. The prisoner desciubed 
the watch as having a white face, large steel hands, and ordinary 
chain worn smooth. 

Oapt. Oldham was introduced as a witness on behalf of tlie 
state, and testified as follows: I know the prisoner. 1 saw him 
in Wilmington on the 12th of September last on board of a ves- 
sel run by Capt. Lyons, lying at LeppilPs wharf. I tlien saw in 
the hands of the prisoner on board the vessel a double cased 
watch with a landscape engraved on one side, and on the otlier a 
hunter, a deer, and a dog. It had a white face and large steel 
hands; its number was 32,308. I made a memorandum at the 
time. I asked the prisoner his object in selling. He said he 
was then away from home, without money, and sick, and wanted 
money to get home with, and that he lived in Charleston, that he 
would take |T5 for it, but would prefer to pawn it for ,|20 as he 
had owned it a long time, and hated to part with it. I asked 
what, guar^ty he wqiild give that the watch , would be called 
fori Hie ansWered that he had owned the watch, a long time apd 
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swinging it around his head he said he would not be afraid to 
show it in anj citj. I asked him to give me the names of some 
people living in Charleston. He mentioned some names. I did 
not know them. I knew such name§ in Wilmington. I am not 
acquainted in Charleston. When I went up to liiiii he had the 
watch and chain both in his pocket and out of sight. I went to 
question him in consequence of information I had received. I 
afterwards, during the same day, searched the wharf for the 
prisoner, and could not find him. Search was also made by de- 
tectives, but we did not find him. 

Upon cross-examination the witness testified: I never saw the 
prisoner before the 12th of September last. I took down the 
number of the watch. A man came to me and asked me to go 
and look at the watch. It was Capt. Lyons of the schooner. I 
told the prisioner that $75 was more than I would give for the 
watch. Capt. Lyons was on board the vessel when I got there. 
So w^as the prisoner. I told Capt. Lyons I had come to see the 
watch, and he pointed out the j)fisoner to me. I went up to the 
prisoner, and asked to see the watch he wanted to sell. I do not 
know whether Capt. Lyons bought the watch. I left the pris- 
oner on hoard. 1 was there some fifteen minutes. I did not 
search any house in Wilmington for the prisoner. I did not 
take dowui the name of the maker of the watch. 

William Richardson, a witness for the state, testified as fol- 
lows: I have been working for Capt. Green for three years. I 
never sold a vest, or butter, or cheese to Robert McDonald. I 
never gave him a watch to sell. 

Upon, cross-examination the witness testified: Hive below 
the flour warehouse. I work for Capt. Green on the boat, and 
sometimes cut wood for him at his house. I came up the river 
the morning of that night on the boat with Capt. Green. That 
night I was out between 11 and 12 o’clock. There was a little 
festival going on in town that night. I went there and got home 
at 11 or 12 o’clock. This was the night of the last robbing. 
On the night of the first robbing there was a procession in Fay- 
etteville, and it was raining. I was in the street awhile burning 
barrels. 1 was at Capt. Green’s next morning about 7 o’clock. 
I lived one hundred yards off. I had heard up the street about 
the robbmg and I to see and look about. I saw they ha<i 
the house. I was arrested by the deputy sheriff the same 
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day the priboner was, wliile I was at work on the boat. I proved 
wliere I was. Ked Gilmore was one of my witnesses. Julius 
Evans and Sam Jones proved where I was. They were examined 
by ^Squire Wliiteliead. The prisoner did not get any of the 
things from me. I know Capt. Greens’ watch because it was a 
wiitch ho had a long time, and I saw it so often, lie pulled it 
out so often when I worked under him. It had a white face and 
the largest steel hands I ever saw on a watch. It was a double 
case gold watch. I never had hold of it. It had a heavy gold or 
plated chain. I have vests (the witness had on no vest at the 
time); I never sold any to the prisoner. I came from Bladen 
county and formerly belonged to Dr. Richardson. I used to run 
on the railroad train, but ray partner got his arm cut off and I 
quit. Ilis name was Wash. Chapman. We were train hands. 

Upon redirect examination the witness testified: I asked tlie 
prisoner while we were in jail, why he had me put in jail for noth- 
ing?’ He said somebody like me brought the thing to him. The 
prisoner was not working on the boat when this happened. 

Joseph A. Worth, a witness for the state, testified: On one 
occasion after the prisoner was committed to jail by the» justice of 
the peace, I went to see him, in company with the deputy sheriff 
and Captain Green, to get information about Captain Green’s 
watch. The prisoner was told he was not bound to answer, and 
that anything he said might be used against him. I asked him 
where he got the ten dollars in money he had sent his wife.” 

The prisoner objected to the evidence of the witness, on the 
ground that he was a witness and also foreman of the grand jury 
that passed the bill which was, now being tried. The counsel for 
the prisoner took the ground that he was on that account an in- 
competent witness; as presiding officer of the grand jury he was, 
in effect, a judge, and could not also be a witness in a case before 
him. The witness stated that he was foreman of the grand jury, 
and had been sworn as a witness and examined before the grand 
jury, but did not vote upon the bill. The rest of the grand jury 
were all present, and voted aye on the hill. There was no dis- 
senting voice. It was usual when there was apy dissenting voice 
to require a division. There was no dissenting voice and no di- 
vision in this case. His honor overruled the objection, and the 
prisoner excepted.,, ' ^ 

, , . 'The withes^' thep/ ’ ^“Th,e ^ 
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question, said that he had carried four dollars awaj from here 
with him, and had earned the other six on the wharf, in ‘Wil- 
mington. I asked liim if he really did sell the watch to the cap- 
tain of the vessel? He answered ‘yes.’ ” 

Upon cross-exaniination, the witness testified: “I was pres- 
ent at the trial before ’Squire Whitehead, the examining justice. 
Both Richardson and the prisoner were charged. Gilmore was 
examined, hut not as to an alihi for Richardson. Julius Wil- 
liams was there. Richardson was examined.” 

Upon redirect examination, the witness testified: “ I have 
known tlje prisoner for several years; his means are limited; he 
is a laboring man, and lives by work.” 

Thomas J. Green was recalled by the state, and testified: “ I 
think I know the general character of the witness William Rich- 
ardson. His associates think well of him; I have never heard 
him accused of stealing,” 

Upon cross-examination, the witness stated that he had Rich- 
ardson arrested about this matter. 

The counsel for the prisoner asked the court to charge the 
jury: 

1. That there is no evidence that the house of the prosecutor, 
Captain Thomas J. Green, was broken and entered in the night 
time; that in a charge of this nature, time was a material circum- 
stance to be established, and by direct and positive testimony, 
and not by mere inference. 

2. That the possession by the prisoner was not a I’ecent pos- 
session, so as to raise a presumption in law that the prisoner 
stole them. 

His honor declined to give the first instruction prayed for, and 
charged the jury in relation thereto as follows; 

‘‘ That it was absolutely necessary for the state to prove, to the 
entire satisfaction of the jury, that the breaking and entering 
was done in the night time, that is, ai a time when there was not 
daylight enough to discern a man^s face in the yard. That it 
was competent to prove this, as well as other indictments of bur- 
glary, by circumstantial evidence. The effect of the evidence, 
how^ever, must be so convincing, on the minds of the jury as tire 
sworn , evidence pf a eripdible eye witness. The jury; are n^ttO; 
jump at coiiciusions* ;iii this csjse there is some eyid^hee to Mv 
cohaidered;hy; jhry, 'thdt;.|he^breakih^‘and/entc^^^^^ 
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in tlie Bight time. The circumstances detailed in the evidence, 
tending to show this, have been referred to by the counsel on 
the part of the state, viz.: the early hour when the disco veiy was 
made by Captain Green that his house had been entered and 
robbed, stating that he rose when it was clearly liglit, between 
dajdight and sunrise, the preparation made for effecting the en- 
trance, the getting together under the window, the axe, box and 
-chair, involving the expenditure of time in making these arrange- 
ments, the time taken in effecting the entrance and completing 
the robbery in the house, the situation of the house on a public 
street in Fayetteville, involving exposure if the entrance had not 
been effected in the dark.” 

These circumstances were pressed upon their attention by 
the counsel, to satisfy them that the breaking and entering was 
done in the night time. The state must satisfy the minds of 
the jurj^ upon this point beyond a reasonable doubt, otherwise a 
conviction of burglary is out of the question. 

To this charge of his honor the prisoner excepted. 

His honor gave the second instruction prayed for, but added: 

"While the possession by the prisoner of the watch and vest^ 
owing to the lapse of time since the loss, was not a recent pos- 
session, so as to raise a legal presumption of guilt, yet the fact 
of possession is a circumstance to be considered along with the 
other circumstances of the case, in determining the question 
whether the prisoner was guilty of the larceny. Whether these 
circumstances were proved, and what weight they were entitled 
to, it was a question for the jury to say. Among these was the 
circumstance that the articles, the vest and the watch, stolen 
from the house at the same time, are found in the possession of 
the prisoner; that one of the articles, the watch, was of a nature 
and value unsuited to the means and condition in life of the 
prisoner; that he was contradicted by William Richardson in 
his account as to how he came by these articles; the conflicting 
character of his own statements in referencfe to the watoh, made 
to Green and Oldham.” 

To the foregoing portion of his honor’s charge, the prisoner 
excepted, especially to his honor’s including in the enumeration 
of circumstances “ that one of these articles, the watch, was of a 
naiure and mine unsuited to the meaiis and condition in life of 
ihejprisoner*”' \ 
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Tin.; jury ri;t unu'd u vonlict of “guilty of burglary,” and there- 
upon tlio pris'uut,'!' luovt'd for a new trial. The rnotion was over- 
ruiod, itrui the priMuier moved iu arrest of judgment upon these 
grounds : 

1. .IJcciiiu.'ie tlio Imlictmerit was concluded at common law, 
whereas it t-luHtld liuve concluded, “ against the form of the stat- 
ute.*’ 

2. iliicause llie indictment charged that the breaking and en- 
tering was for the purpose of committing a larceny, whereas the 
oficrise of biirgliiry consists in breaking and entering for the pur- 
pose of committing felony. 

The motion iu arrest was overruled, and judgment of death 
pronounced by the court, from which judgment the prisoner ap- 
pealed. 

TF. L. MtiL. McKay and OviKne^ for the prisoner. Har- 
grove^ Attorney General, for the state. 


Bvnbm, J. None of the ohjcctious raised by the counsel for 
the pi’isoner are available to him. 

1. The confessions of the prisoner were voluntary and admis- 
sible, even without the consent of the counsel; but when the 
counsel withdrew his objections, and allowed the greater part of 
the conversation between the witness and the prisoner to be 


given in evidence, he had no right, by removing the objection, to 
exclude a part or the whole. State v. Davis, 63 N. 0., 578. 

2. We know of no rule of evidence which excluded the testi- 
mony of Worth because he was a grand jnror, even if he had 
acted as such in finding the bill. But when it appears that ho 
declined to act or vote on the bill, because he was a witness, 
there is no ground for objection to Ms competency. 

.8. The counsel for the prisoner asked the court to instruct 
the jury that there was no evidence that the breaking was in the 
night time. This was properly refused, because there was much 
evidience given, going to show that the breaking and entering 
were in, the nighttime. The evidence is set forth in the cas^ 
and we think it fally sustains the ruling of the court; and when 
the court proceeded to. dharge the jury that they must be satisr 
fied, /beyond a. rMonable doubt, that the breaking .and entry : 
t'weije, ^'iii'!the . night, ,to 'say ftw 
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i. Tlie court was asked to instruct the jury that the possession 
of the watch proved, was not such a recent possession as raised 
the presumption of law, that the prisoner was the thief. This 
instruction was given, but the jury were told that this possession 
of the stolen article was a fact which they might consider with 
the other fact upon the question of his guilt. In this tliere was 
no error. 

5. The counsel moved in arrest of judgment, because the in- 
dictment concluded at common law, when it should have con- 
cluded against the statute. 

This objection is disposed of by this court in the case of the 
State 'e. Batts^ 63 N. 0., 603. When the offense is made of a 
higher nature by statute than it was at common law, the indict- 
ment must conclude against the statute; but if the punishment 
is lessened, it need not so conclude. In our case, the offense of 
burglary is the same that it was at common law, and the punish- 
ment is neither greater or less than it was at common law, but 
the same. The conclusion of the indictment was therefore 
proper. The other objections made in the record have no force 
in them, and were not insisted upon in this court. 

There is no error. 

Per Curtam: Judgment affirmed. 


State m. Fbnk. 

(41 Conn., 690.) 

liAEOEzsnr: What constitutes — Felonious intent — Description in Information — ■ 
Variance — Evidence, 

An officer of a bank with which a note of the defendant had been left for collec- 
tion called on the defendant with the note for jDaymeni The defendant 
asked to be allowed to see the note, and on its being handed to him, walked 
» out of the room with it, and secreted or destroyed it. In a prosecution 
against him for theft, it was held, on a motion of the defendant for a new 
trial, that, tlxe cotirt below properly charged the jury that if' the defendant 
obtained possession of the note with , a felonious intent, the act was ihelt. 

Also that the court properly charged that th^ in, tent to deprive the owner of 
Ms property, and to gain some advantage to himself, constituted a felon- 
, Jons intent, ^ ^ , 

The ** taking in theft heed nbt necessarily be secret, and without the know- 

■ ledge'qf by dtoepMoni'at^^ 
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Henry A. "Warner left with me as such treasurer, a note fur col- 
lection, tlie proceeds to be placed to the credit of Warner if col- 
lected, but if not paid on demand, the note to be protested in the 
nsiuxl manner. 

The note was taken possession of by the defendant, and he did 
not return it to me. He stated that he had placed it in the hands 
of a friend, and subsequently he stated that he had used it in a 
water closet. The last I saw of the note the defendant took it. 

I think a correct description of the note is as follows: 

$2,800. New Haven, November 6th, 1872. On the first 
day of May, 1873, I promise to pay to F. J. Whitteinore or order 
tweritj^-three hundred dollars, with interest semi-annually, and 
all taxes assessed on said sum, value received. IF". S- Fmn?'^ 
[To the introduction of this evidence the defendant objected, on 
the ground of variance as to payment of semi-annual interest and 
taxes. The state claimed that there was no variance, as at 
most it was a redundancy of proof and not of allegation, and also 
that as the defendant had destroyed the note, it was not compe- 
tent for him to object that it was not described with exactness. 
The court overruled the objection, and admitted the evidence.] 
The note was endorsed, Pay H. A. Warner or order. F. J. 
Whittmoee.” Also endorsed “H. A. Waeneb.’’ [This was 
excepted to by the defendant, as the information did not state 
how the note was endorsed, but the court overruled the excep- 
tion and admitted the evidence.] I had sent notice to Fenu of 
the time the note fell due, and on the 8d day of May, 1878, the 
note not being paid, I took it, being a notary, to demand pay. 
meat and protest it. Having the note, I called on Fonn at his 
office in the Globe building, New Haven. I said to Femn, I 
came to make an official demand for the payment of this iiote,^’ 
at the same time holding the note in my hand. Fenn said, ^^you 
wish it paid, do you?’’ I said, do.” Fenn then said, 
you wish it paid to-day? ” I said, Certainly, it is due to-day.” 
Fenn then said, Let me see the note.” I placed the note in 
hiB hand as he was sitting down. He took it and turned it over 
and examined the endorsements, as was customary, and then 
► asked me, What is the amount of interest due? ” I replied that I 
had not computed it, understanding that he was not ready to pay 
it. Fenn then said, Well, figure the interest*” I then loojked. 
about ^ bit oi paper and eommenced to figure the 
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iiute .-til! hi 1iL< Imnd; lie liad moved oiSF some little dis- 

tance IrtjiH lut* ai- tlial time, While I was busy computing the 
inlorest, l\n\u '*1 would like to speak to a friend a mo- 

ment/'* luiil sti!])}H'd out the door. I waited as I supposed a suf- 
ficient lime for his rcturuj and he not appearing, I stepped to 
the door leading from the room at the top of the stairway lead- 
ing to the street. 1 stopped there for a short time, when Fenn 
appeared t'oming froiti an inner apartment. I could not tell 
when*. Jle was uhout to pass me and go down the stairs to-the 
street, and said: Step into my office a moment and I will step 
out and g(?t the 2 nont‘ 3 %” and also said something about going to 
the hardc in tl)at connection. I said that he had better leave the 
note with me while he went out. He then said he had handed the 
note to n friend, or placed it in the hands of a friend. I said to 
Feim that he could not leave the building till he produced the 
note. He turned and went into his office without any opposi- 
tion. X then went to the foot of the stairs and saw a policeman, 
and requested him to sit in the room occupied by Fenn till my 
return. I \vent out and consulted the authorities, and returned 
to Fenn's office, and said to him that I did not wish to make 
him any trouble; if he would produce the note that was all I 
required. Fenn said he could not produce it, as it was in the 
liands of a friend. I said to him, “ Can you produce the note if 
you go to see your friend^”“ He said he could see. I said to 
him, You certainly know whether you can produce the note or 
not, if you go to your friend.” He said he could see. Hot get- 
ting any satisfaction, T w’entout and p\it the matter in the hands 
of J ohn W. Ailing, city attorney, Mr. Ailing drew up the neces- 
sary papers and went to Fenn with me. He said to Fenn that 
he had got himself into trouble, and he had better produce the 
note, Fenn said he could not do so. Ailing then asked Fenn 
what he had done with the note. He replied that he went to 
the water closet and . used it. Ailing said it was an important 
matter^ and he had better go to the water closet and see if it 
could not be found, and I believe they went, Fenn left the room 
in company with the officer. They soon returned and repotted 
that they had examined the water closet without having found, 
the note* I. theti left the matter in the hands of : the city attor- 
ney, and 'returned to- my;plaee ot^business,- ;■ 

'/ .hot' ^before, 
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hinw I juaJe it iir^t tixnn recullectioTij 
’ rM*»k iljf e<>py fvumtlio re<iorJ of tlie mortgage 

“ *' t!u.> !iote as rectjrdod in the oflice of the town. 

. i,j h(*U* \%ii< Foouml by mortgage of real estate. My 
' ‘‘'I -’i tliP 4nMlom‘meuts on the back of the note is 
> * ^ " iV.y IL A. \\ arner or ortler. F. J, Whittemobe.’’ 
i:t; rr rr-finrH-d: (Iknuy A. WAiaNEK.'^ I went to Fern’s 

..h.nu threo u>!odc, lie was sitting at his table, but not 
V at ihe time, 1 think, it was probably only two or three 
aflor i spoke to him that I handed liiin the note, 
i t n Lj' aslo'tl me to iigure the intorc^t, [ think I sat down in 
t -amo ebair he vaented wlien ho took the note. I fomul the 
”ip ed' paper myself to figure the interest. IFe soon left the 
After I eouimeticcd iiguring, I don’t know wdnit lie was 
SI) i; ho, went out in two or three iniiintes; he had tlie note in 
- hmnU from the time I handed it to him unlil ho left the 
no ; he had his hat on wlien I went in, and all the time while 
,V‘t . 1 here, I do not know the location of the water closet where 


J f/h% Ifb A////^f/ testified as follows: “ I went to Femfs office 
with a warrant which I drew up upon Air. Bartlett’s complaint; 

I was wel! acfpiairited with Fenn. I said to him: uiu sorry 
\ou look that note. What made yon doitf Femi said that 
lhorf» had iieon n fruml played on him by Wliittemore, and he 
1r,?ok it, I roplii'd: SSuppose there was, that don’t allect Mr, 
Biulleit or Mr. Warner, who took it before it was dued Fenn 
sriid : ' I d(» not know almtit that’ I tlnm said: * It is a ])rctfcj 
ihlng, it seems tome; in my Judgment it is a slate’s prison 
offeujas to take u. note in that way.’ F(,‘rm theu said: * 1 will 
tukc^ care of that.’ Then I said to Femi: ^ Anyliow, it is non* 
because your taking the note has not done you any good, 
tliC ymir Ihibility is the same as if you had not got it,’ Fenn 
sai»1: ^ Is that so! I supposed if the note was gone, the wdiole 
thing was gone, or they could not tlo anything more about it,’ 

I think r also said: ^ You cmi’t pay it in that way,’ I then 
tulcl Fenn he had better give up the note* Ho theu said; 
have iFt it^-ancl eanriot give it up, anyway; to tell the truth about. ' 
it, the iicite is destroyed.’ 1 asked him wluit he luid^ done" with 
inland tbkl him tlmtdie'had told Bartlett that he lutd-giyen it ‘to 
that; when he left the' office, 
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water closet, and put it in the towl. I suggested that he had bet- 
ter look for it, as it was possible that it was not lost. He said 
probably there was no use in it, but he would try. He and the 
officer went and came back and said it was not there. I did not 
say that I was a prosecuting officer; nothing said about it.” 

Cross-emmmed: “I think 1 first said: ‘^lam sorry, Mr. 
Fenn, you took that note, and why did you do it?’ He did not 
say he had taken it, but said Whittemore had wronged him in 
the transaction out of which the note grew. I knew nothing 
about any suits then pending. I told him it could not affect 
Warner or Whittemore, and he said he did not know about that.” 

George 8. Selleck testified as follows: I am a policeman at 
Hew Haven. While standing on the street corner near the 
building in which the accused had his office, Mr. Bartlett spoke 
to me, and said he would like to have me come up stairs. I did 
so, and Mr. Bartlett said Mr. Fenn had taken a note from him, 
and he wished me to remain there in the office till he returned. 
Ho went away and after awhile returned. Bartlett then asked 
Fenn what he had done with the note, and why he did not re- 
turn it. Fenn said he had put it in the hands of a friend and 
he could not return it. Bartlett went out and soon after came 


in with Mr. Ailing and an officer, and then Mr. Ailing had a 
conversation with Fenn; he told Fenn he thought he had got 
himself into trouble by taking the note, and after some conver- 
sation that I do not remember, Fenn said he had taken it to the 
water closet and had destroyed it. At the suggestion of Mr. 
Ailing, Fenn and I went to the water closet and examined it, 
but could not find the note. We then returned to Fenn’s office 
and Ailing handed me a warrant to arrest Fenn, and I arrested 
him. 

William 8. Fenn^ the accused, testified in his own behalf as 
follows: The note Was given by me to F. J. Whittemore for 


$3,300, as part of the consideration on a trade with Whittemore 
in, exchanging land. I agree with the statement of Bartlett and 
AHihg as to what took place at my office. When Bartlett handed 
me the note I had no intention of destroying it. The water 
closet is ^ithated: at the, west end of the hall, on the same flpor 
with my office! I^lhad the note ,in my hand, and as I rose from 
the seat, iffii^ew the ;pap^ into the bowl,, the note went, 
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Gross-exaimmd. I had no iuteutlon about the luatter when I 
first took the note from Bartlett. After I had looked at the 
note and the indorsements, and had asked Bartlett to compute 
the interest, I had no intention respecting it, and all that I did 
with the note was an accident, and I meant to have the jury so 
understand. 

The witness further in chief, and on cross-examination, test- 
ified to facts tending to show that Whittemoi'e had defrauded 
him in the exchange of land, for which the note was given, and 
introduced other evidence to the same point, and claimed to 
have proved the fraud. The state, on the other hand, to rebut 
the claim of fraud, offered evidence to prove, and claimed to 
have proved, that the exchange of land was a fair transaction, 
and perfectly understood by Fenn, and that there was no fraud 
whatever. 

The foregoing is all the evidence offered on the trial, except 
evidence on the one hand to show the fraud, and on tie other to 
rebut the claim of fraud, which evidence is not material to any 
questions now made in the case. 

The defendant upon the foregoing evidence requested the court 
to charge the jury as follows: 

1 . That the defendant was entitled to an acquittal because a 
full and particular description of the note was known to the 
state attorney at the time of instituting the prosecution, and was 
not given in the information. ^But the court did not so charge 
the jury. 

3. That the defendant was entitled to an acquittal because the 
description of the note offered in evidence and the indorsement 
were each materially variant from the note and indorsement de- 
scribed in the information. But the court did not so charge, 

8. That the defendant was entitled to an acquittal because 
there \vas no legal evidence introduced to prove that Warner was 
the owner of the note; but, on the contrai'j, his Wank indorse- 
ment on the note showed that the title was not in him; and be- 
cause there was no evidence that Whittemore ever delivered or 
indorsed the note to Warner or sold it to him. 

The court did not - so charge. -the jury, hut charged on this 
point as follows: ^^The state is hound to prove, and the jury 
must be satisfied, from the evufence, beyond A reasonable doubt;,; 
‘ ' thatihe^nqte;in;;qti,esion^^ 




